Case 1:10-cr-00485-LMB Document 152 Filed 08/12/11 Page 1 of 5 PagelD# 1429

REDACTED / CLEARED FOR PUBLIC RELEASE

Filedh, wiwa LLDO
dnxc SIS 1\

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT QF VIRGINIA

Alexandris Division

UNITED STATES OF AMERICA,
v§. Case No. 1:10-cr-00485-1. MB
JEFFREY ALEXANDER STERLING, .

Defendant.

o’ N’ o N N N e et

DE OTION

COMES NOW Jeffrey A. Sterfing, by counsel, and for his Second Motion to Compel
Discovery, states as follows: '

1. The defendant has previously filed a Motion for Discovery in this cse which sets
forth both the legal suthorities and the factual bases for certain discovery that has been requested.
In that Motion, the defense set farth the elements of the crimes charged undex 18 U.S.C. §§ 793
(@) and (¢). In short, in arder to bear its burden in this case the govermment pust prove that the
disclosed information is “related to the nationa] defense” that “could be used to the ijury of the
United States or to the sdvantuge of 2 foreign power.” United States v, Rosen, 445 F.Supp. 2d
602, 621 (E.D. Va. 2006) (citing Upited States v. Morizon, 844 F.2d 1057, 1071-72 (4th Cir.
1985). in that light, mmﬁmmuiémmymbm;mméummmummyofm
officials of the United States is not “national defense information.”

2. The gravamen of the charges in this case is that the alleged disclosures at issue
here had the potential to 4id Iran in its nuclear weapons program. The defense has the right to
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argue o the jury, however, that Iran docs pot even have a miclear weapons program and did not
have such a program in 2000 or thereafier. Théefore, any alleged disclosure was not even
potentially damaging, much less actually damaging. The defensc has retamed an expert who it
intends to call in this matier. That expext has indicated to the dafense that he neods certain
doumminc;udatop:éplumduppmmvpinimlbdmmﬁmﬂdmmfmﬁmb
disclosed in Chapter 9 of State of War. This opinion &4n be preliminary made with public
information, but that public information must be supplamented by complete and unredactad, non-
public information 6o that defense expert can suppont 8 complete and accorste opimion. Thus, on
Julyn.zou,modsfmnmumdthmmemmsm“mkeavﬁhl;ktothcdefemcdlot
the following information. A copy of this letter is provided with this Motion.

A Any and all National Intelligence Bstiroates (“NIBs™") that refer or relate w
the existence or capabilities of the Iraman Nuolear Weapons Program. It
is publicly rcported that there was such an estimate in 2005 and another in
December of 2007, The defense requested the complote, unredacted

copies of such estimates as they relate W the Iraian Nuclear Weapons
Prograrn from 1997 to the present.

B.  AnyMemorandums to Holders of the Nations! Intclligence Estimate since
1997 that refer or relate in any way 10 the Iranian Nuslear Weapons
Program apd any estimate as to its capabilities.

C. Any and 3l CIA or DIA published analytic papers regarding the issuc of
the Iranian Nuclear Weapons Program and or Iranisn Nuclear Weapons
Proliferation from on or about the datc of the Vienna drop described in
Chaptex 9 of State of War. ’
3. Inresponse, the Govemment asked that the defense explain how such information
was relevant or material 1o any issue in the case. As such, the defense has made 3 good faith

effort o resolve this matter without the intervention of the Court.
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4 The defense submits that the requested information is relevant and material to a
fair determination of the causc in this case. Upited States v. Smith, 780 F.2d 1102, 1107-10 (4th
Cir. 1985). The defense, through expert testimony snd otherwise, will seok to shiow that the
Iranians do not even have a nuclear weapons program. This meaus that the alleged unanthorized
dicclosure sbout a schome designed to interfore with a weapons program that
docs not even exist could oply be an embarrassment and not National Defense Information. To
make this srgument, the defense needs all of the requested information to show that the Iranians
didmt,lsammetoffact,pinmybmeﬁlfromthismegeddisdolmlnd.fmha.ﬂlgUniud
Statcs suffered no damage. The Government, in discovery, has posited & parade of horribles that
could have “potentially” occurred, over a long period of time, from the publication of the book-
On the other hand, given the fact that eight years have passed since the date of the alloged
disclosure, there is an sctaal racord of what has irsuspired since the disclosurs that is plainty
materia) to this case. Stated otherwise, the truth may trump the hypothetical in the cyes of the
jury. The defense surely must be able to show, with classificd and unclassified reports, public
and non-public documents, that no damage, &5 claimed by the government, ever occurrad and
that this case is just the type of allcged leak that is merely embarrassing 1o the public officials
that provided nuclear blueprints to the enemy.

Dated: August 5, 2011

JEFFREY A. STERLING
By counscl
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Edward B. MacMabon, Jr. (VSB #25432) P
Law Office of Edward B. MacMahon, Jr.
107 B. Washington Street, P.O. Box 25

Middlcburg, VA, 20118
(540) 687-3902

ot ,-" « : it
Barry 1. Pollack (admitted pro kac vice) ;
Miller & Chevalicr Chartered

65S Fifteenth St. N.W, Suite 900

‘Washington, D.C. 20005

(202) 626-5830

bpollack@milchev.com
Counsel for Jeffrey A. Sterling
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CERTIFICATE OF SERVICE

I hereby cortify that on August the 5%, 2011, I delivered an original of the following
Defendant’s Second Motion to Compel to the CISO as directed by the Classified Information
Protective Order issued in this case.

g

-~

/\

Edward B, MacMakion, Tz, (VSB #25432)
Counsel for Jeffrey A. Sierling

-
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EDWARD B. MACMABON, JR.
ATTORNRY AT LAW

Virginla Office
p—— 1307 NEW HAMPSUIRE AVE, N.W, 2 FLOOR e e o S
© Pacsienile; (302) 7751309 WASHINGTON, DC. 200§ 20 Don 28
whmjr@venaod-0¢!

Midddburg, VA 20118
Telaphaoe: (549) §37-3902
WMero; (707) 589-1124
Yacsunsle: (540) 647-6346
BY HAND

July 22,2011

William M. Weich, I

Senior Litigation Counsel

United States Depurtment of Justice
2100 Jamieson Avenue

Alexandria, VA  22314-5794

Re: United States v. Jeffrey A. Storling, 1:10CR485 (LMB)
Dur BilL,

»mmmfwmmmmmmammmmmmmm,
there are several items of additional discovery that we need. These items are noocssary to
prcpmlddmeapulm&cisucofnlﬁmﬂdefminﬁtmaﬁmuwenummﬁmtthe
claims that national defenss information is somehow disclosed in Chspter 9 of State of Wir. 1

mhlppytosiunddimﬂﬁswithywatmemenim In the ixterimg, We 2re Tequesting
the following information:

1. mmmnmmdngmmm")mm«mwmme
existenes or capabillties the Jranian Nuclear Woapons Program. 1t is publicly
reported that there was such an estimate in 2005 and angther in December 2007,
We especially need the 2007 NIE. This request seeks the complete, waredacted
copies of such estimates as they relate to the Tranian Nuclear Weapons Program
from 1997 uaxil today.

2. Any Memoranduns to Holders of the National Intelligencs Estimate since 1997
that refer or relate in any to the Iranian Nuclear Wespons Program and any .
cstimate ag to its capabilitics. This request is specifically directed to the 2005 and
2007 NIEs but should be considered as broadly made in time and soope.

3. Anyandall CIA or DIA published analytic papers regarding the issne of the
mnimNudeemumgammdormmeumufmﬁon
from on or about the date of the Vienna drop described in Chapter 9 of Stuse of
War. .
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Please lot mc know your response at your oonvenienoe. We will need this information in
dmetopmwmpmmdwwww«mAdeyhemm

Best Regards,

Bdward B. MacMzhon, Jt.
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