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JEFFRIVY STFRLING’S MOTION FOR RECONSIDERATION OF
DIFENDANT'S MOTION TO DISMISS
BASED ON SELECTIVE PROSECUTION OR, IN TTTE ALTERNATIVE,

TO TAKE DISCOVERY RELATED TO SELECTIVFE PROSECUTION
AND MEMORANDUM OF LAW IN SUPPORT THEREOFR

- - N, P w-ungmmhd1 el S Bl i o

Based on substantial new information recently made public, Defendant fetfrey Sterhing
respectitly moves the Court 1o recoasider its Order dated October 18, 2011 denymng M.
Serbing's Mouon o 2ismiss Based on Selective Prosccution or, 1w the Alicrnative, o Take
I)iswvc:’j‘ Related 10 Scelective Prosecton,

ARGUMENT

My, Sterling, an African-American man who  publicly sucd the ClIA tor race

200, v has been under indictment since December 2010 for charpes including violatons of
the Espionape Act. Shortly before his onginally scheduled trial in 2011, the government
disclosed in discovery that a higher ranking CIA official had engaged in a far greater breach of
her secreey oblivations than that alleged against Mr, Sterling, repeatedly lied about it caused

demonstrable has te national security, and was never criminally proscecuted.  Mir. Sterhing
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movet o dismiss the case against him based on sclective presccution. The Court denied the

moten, and demed the altermative relief of permitting discovery related to this issue, holding that

’
b

single imstance of failure 1o prosecute another was not sufficiently ¢ Srogious 1o warran! such

roluet

-5t month, the Senate Select Committee on Intelligence issued its unclassified report on

the CIA's Detention and In‘ereogation Prozram ("Report”). This Report revealed a lensthy

pattern of lents of classified information by the ClA in the same time frame as the conduct

cllegedly envaged in by Mr. Sterling.  None of these other instarzes has been criminally

prosecited, In light of this new iuformation demonstrating that the non-prosecution of other

allvged teaks was not merely a single instance, but in fact part of a pattem of the overnment

failing 1o prosecute other leaks by CIA personnel while simultancously purzuing the eriminal

investigation and srosecution of Mr. Sterling, Mr. Sterling seeks reconsideration of his motion to

disnuss lor selective prosecution. At a minimuny, the Court should pernnt Mr. Sterling to take

rrrrr

cdiscoveory refuted 1o his selecuve prosecution motion. !

[T R E S T AR RN ] - [ LA TRl o KRN L N SRR IR - . ' et e

¢ Mro Steriing recognizes that his motion ¢omes on the eve of trial and that there 1s not sufficient tme tor
him o conduet discovery in advance of trial. The timing of this motion is not a matter of chetce by Mr
Sterhing, [0 was oniy in December 2014 that information about a longstanding pattern ol unprosconted
CAA Teaks became punlic, Accordingly, Mr. Sterling could net have made this imotion seoner. However,
recopnizing that his tnal date is set (and has already been delaved three years, not by him. but by ihe
governmest's interlocutory appeal), Mr, Sterling notes that the Ceurt need not continue the trial date in
vrder to atford Mr. Sterling discovery on his selective prosceution claim.  The Court could bold the
motion to dismisy fn abxvance, grant the motion to ke discovery, and allow the case o prozecd to trial
as scheduled. Should Mr. Sterling be acquitted, the motion will became moot. Should Mr. Steriing be
convicted, the discovery could proceed and, after Mr. Sterling supplenents his motion to dismiss based
on diseovery oblaingd, the Court could rule on the motion to dismiss post-trial

t-J
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A. The Court Previously Denied Mr. Sterling's Motion to Dismics Buased On
Selective Prasecution When the Record Contained Fvidence of Only One

stnglarly Situated Individual Who Was Not Prosecuted for the Disclosure of
Chuassified Information,

Ou October 11, 2011, Mr. Sterling moved o dismiss the charzes against him based on

selesive rresecution. or, in the alternative, o take discovery related to sclective prosecution.

(“1

e Mavon w Disoss [DE 254]0 Mr. Sterling’s Motion was based on discovery pr-vided by the

severame=t on Octover 3, 2011 that demonstrated that ¢ similarly situated individual who had

discicsed classified national defense infermation to several national journalists, including James

Risen, in the samie ume frame as the alleged disclosure made by Mr. Sterling, had not been

prosecuted. [d. ut 120 T leaks were made by a CIA employee, , and “caused

actual dor=ansteable barm to national security of the very sort that the Government in this case

mortly oecculates may have ocerrred as o result of the publication or Chapter 9 of Siate of War”

a3 Mo M hed repeatedly in multipic interviews aboul the reaks and nor ~mmeicts

with journalists, /el Yet, the government took no criminal action against Ms. M LA

contrisst, the povernment hes pursued a decade-long investigation énd prosecution of Mr

Sterbimg, un Afncan-Amertcan mun whe publicly sued the CIA for race discnimination. {d.

Mr. Sterling’s Motion highhighted Ms, M 's conduct, wihich by any measure was
lar more cgregious than that alleged against Mr. Sterbng. Ms. M held a surorasory
nosnion with the CLA; she was an o Jd ar 4 i 2005, the

Washingion Post published an article by Dana Priest that disclosed Top Scerer classified

o ation. fdlat 3-4 The gover—ment began an extensive investigation into the source for Ui
article. [ at 4 In the cours2 of its lnvestication, it iterviewed Ms. M tour times and
a0iy e mahed her tvrees KD Throughout these dews and polyeraphs, Ms, M made
nosy o hed ner tvarmes 0 Throughout nese menviews and poiyrtenig, s,

3
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several false statrments and denials, but evertually admited that she had discussed Top Sceret

mformation with several joumnalists, including Mr. Risen. /4. at 5.

?s‘kls; 4 result, Ms. M. ' ~was terminated from her 2mplovment with

the CIAL Jd. She was not, however, eriminally prosceuted for her actions. i,
Plaintly, My, M - s disclosures to Mr. Risen were of a more sorious and extensive
mature than the disclosure the government alleges Mr. Stt‘:ﬂiﬂg made. While the govermment hag
speculated that the disclosures Lo Mr. Risen “couid have hormed national sccurity,™ it has

1

depronstrated rno actual harr

%

devond he disclosures o Mro Risen, Ms. M < oconduct inogeroral wag
considerably more coregious than Mr. Sterling'’s alleged conduct. Ms. M had nenerous

unzuthonized contacts with Mr. Risen and several otber national journalists over a penod of
vears, providing classified information to more than one of thermy. Jd at 7. Mr. Sterung 1
allcped 1o bave provided infrrration 10 only one jourralist about a single procrun. Ms

M also ropeatedly lied about her disclosures, while Mr. Sterling 15 alleged 1o bave done

so once. Jd. Mr. Sworting, who sued the CTA for race discrimination, was eriminally prosecuted.
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Mz, M was not. Jd. In the face of these facls, Mr. S‘tr:r!mg argued, he was entitled (0
disreissal of the charses agdinst him or, at a minimum. discovery from the government. /e,

Un Uctober 12, 2011, the government filed its Opposition to Mr. Sterling's Maoton 1w
Distisy, See Opposition |DE 265]. The government wrpned that Mr. Sterling's evidence that
Mg M was not prosectiea was msuflicient to overcomne the ~resumplian oF prosecutorial
regularity bocause she made statements admitting (0 the disclosures under threat of loss of
crupoyment, thus rcude.frmgza themn madmissible under Garrity v, New Jersey, 385 U8, 463

4 { ifv*rﬂ Ly -"i R .ty e .y ¥ a ay '4. . ‘ * ' .
(L907) and Toreclosing any patenual prosecution. /d. at 1. As 3 result, Ms. M and Mr.

Sterbing wen not Usimilarly sivented. Jd. at 4.

viroStertng filed his reply o the sovernment’s opposition on Octeber 13, 2011, Sec
Aeply [DE 240 Mr. Sterling pointed out that, while the government may not have bes able (o
Use Ms, fx-*if o ‘s admissions in & criminal case against bier, this does not explain why she was
not prosecuted. faoar 20 Clearly, Mr, Sterling has made no 2dmissions, vet the goverirent has

pursted wprosccution apamst him, proceeding to trial on a purely circumstantial case. /d.

The Court dovied Mr, Sterling’s Motion duning a CIPA hearing on October 13, 'Ef_}ii .

The Court stated that 1t did not tind “that orz instance like this 1s sufficienty egregious[.1 Sev

N "o 1 S O S STV :
Cier T3 200 Hearmg Treoat 56

3

3. New Bvidenee Has Emerged of Several Similarly Situated Individuaals Who
Were Not Prosecuted for Divulging Classified Tnformation (o the Medu

Sirce the Court's 2011 reling, significant factual findings have been made public that the

CIA regulariy leaked classified information w the press, and, vet, not a single individual was

cvos mraseented for any of those leaks. On December 3, 2014, the Senate Select Commiliee on

L)

Intelhence tssucd its unclassified Report. See Excerpts of Repor, attached as Ex.1. The Repont

Ly
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[he CIA's Office »f Public Affairs and senior CLA otticials conrdinated to share

vaassified inforraion on the CIA'S Detention and Interraeation Program (o select
_____ wers ot the media to counter public criticism, shape public opinion, and avoid
potential concressional action o restrict the CIA' detention and interrogation
autnoriues and budget.  These disclosures occurred wher the DIOITANT Was 4

;ia:a-:;iliesti covert aetion program, and before the CIA had Rriefed the {ull
((mrmitiee membership on the program,

fa. b Findings and Conclusions, 8. “Wher the journalists 1o whom the ClA had provided
puckpreund inferyosian published elassitied information, the CIA did net, as & maticr of policy,
submi enmes reports,” fd at Bxeeutive Summary, Sec. IV, 401

the Revort provides several details on the extent of these classified leaks. For example,

clussificd information was cortained in Ronald Kessler's 2003 book 7he ClA af War. Yl the

-

[V A % yatires iayn e acl L S iy ' , o Lo . NS P
CLACTnever opernad an investivation related to [the book], despite the inclusion of classified

nlersanon, mopart because "OPA provided assistance with the book.™  [d. Senior Deputy

it

Generan Cour o Johin Rivea wrse that CIA cooperation with Kessler had been "blessed™ by the
A director.
i anather mstance, ClA ofhceers and the I*{Qusc Permanent Select Commitiee on
tntethicence rased concors about an article by Douglas Jehl in the March 6, 2005 edition ol the
New York Timeg that contained significant classified information. Jd. The article was based on
nformation provided by OPA. /¢ No criminal prosecutions were brought. 4

The prnose of this patters of leaks was for the CIA (o provide macourate claims aboul
the effectiveness of the CHA's intemreoattons. fd at 401-02. The CIA wanted to promote itself to
shupe public and congressional ~rimon. Jd at 402, According to the Report, there was no

. '
y F

oitilal CIA policy approving these leaks  In Aprii 2008, "a CIA officer expressed concerns in

T FUININR pparig e = mar om0

—- . . . - » -~ . N AT F
2 In early 2007, the CIA again orovided classified information to Ronald Kessler on arotoer
book. fd. at 406, Again, no cnminal prosecutions ensued.

6
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anematl o several CIA attorneys about the CIA releasing classified informatien to the medial 1"
et dud The coail did not reeeive a response. Following o meeting of the National Sceurity

¥ '} t'-l""'i t % "y b Ty v ¥ a
Counct 1I’1[1L s Comumittee in that same month, pﬂ'rS{}nn:;t[ at the CIlA's Bin T.adin ann

tcacennmed the ALEC Station) informed the Counterterrariom Center's Legal diviston that

"-1 r . FRETER. ey .l i L . _ ' . .
sencdulod mterviews with NBC News should not po forward., [d. at 403-04. Nonetheless, in

3 » M :'; P ' 3P ! * ‘ s : . - ; f- .
June 2005, Dareline NBC alred a program (hat included on-the-record quotes from those
- - : ) FE* a1y e ; a.":l i T, ' ‘g " '*,...t a ! - 'L_.‘r_ ' * " B Bl - i . . . ol .
HETVICHWS Us weti as quotes irem "Mop American intelligence officials.” /. at 404, The propram

and Datedone NBCs assoctated online arteles included classified inforaation ahout the capiure

and ¢ nn*rugﬁhfﬁz" of ClA detainess. [d.

The 77 v ook measures o protect itsell as the source of the Imkcd classified mferinon
Agam todowing the Aprit 2005 Natenal Security Council Principals Committee meeting, CIA
attorneys cavtioned against attributing the otf-the-record disclosures to the CIA fteelfl 0 at 404
COne attorney weote that the feaks "should be altributed to an 'oificial knowledgeable” abou the
rregri (or soee similar obfuscation), but should not be atributed 0 a CIA o ntelligence
ctnoal™ D Among it concerns was the inherert hypocrisy of its position on leaking,

classificd information: in late 2005, whon Douglas Jehl again obtained classified information, the
chrel of the ALLC Station wondered "whether conperation with Jehl would be hmdersutting ow
cornplaint apainst fother! leakers™ but nonetheless suggested mferming Jehl of examnles of ClA
“detamnee explottation sueness” L gl 4‘35-06.

These media leaks had real consequences, Tn September 2006, David Johnston of the
New York Timey published an article containing .classit'ied information and citing officials

“closely tied to intellipence agencies.®  ld. at 406, Following the article’s publication, the

|._._
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country, and the Conter "ussessed that '[d]isclosures of this rature could adversely {have anl

CR N

impact on future joint CT operations with | . {redacted] pariners.™ [d. Following publication of
tie Jotwston article, Sentor Deputy Generz! Counsel John Rizzo sent an e-mail to his colleapues
wrging them Lo "derernine whether OPA cooperuted with the article ‘[blefore we get DO or 7R
o crarze D up enthis.” fdac 406 n. 2288, The subject line of that email was "Re: Paw: Request
for  Crimes If?f.:";-wr't on NYT and Time Mapazine Leaks on  Interrcaation  Activities

b S

r > e & T 1 - i r' : T : 4 "y NPTH » PR : | ' : ! : \ i 11 s ' S
RLEDATTEDLY L Despite the detnimental impact of the leaks, there are "no indications that

e #

-

e CLA Tded g erimes report in connection with the article." 7d.

A5 owitly M, M- . the individuals responsible for these leaks are simifurly siteated
o Mro Sterhingee They are CIA mmiplayees who disclosed classified information o crominent
rational journalists. Allegedly, Mr. Sterling disclosed informtion to Mr. Risen between 2003
and 2003, The leaks outlined above occurred in the same tme frume.  And, again, the conduct
acsenthed e the Reporl gs far mere egregious than that alleged against My Sterling. The
sclosures cocurmed on mamerous occasions and had demonstrable conseguences for the CIA.
Any apparent Tapproval” of the disclosvres by certain elementy wi{hm the ClA s urcievant, as
e disciosures still wmount to =riminal behavior. Yet, the Report corrans no evidence ol any
DO investigauen mito the source of the leaks or any criminal prosecution related (o then.

Mo bDterling avaln stands i stark contrast 1o Ms, M and the many similarly
situated individuats deseribed i the Report as the one individuat wha publicly sued the CIA for
race discrimination and was therealter extlensively investigated ard eriminally prosecuted for
revealing classified infermonton. With this new evidence, Mr. Sterling has surely met the
cvidenttary theeshold set forh in United Srates v drmsirong. See 517 U, 456 (1996) (the

oresumntion of regulerit that sunrorts prosecutorial decisions can be rebutted by u credible

REDACTED / CLEARED FOR PUBLIC RELEASE
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SEEIVITID ﬂ{{'i”"’?"'“’”’“-""-'!"*"'":“ a0 T ottsat el o : Y b g \ \ . * * .
showing of differ et rraarment of similarly situated persans). Mr. Sterling 1s enutled o dismise!

i1
1‘:}1 iilt

Drasecuiion,

CONCLUSION

For the toregoing reasons, Mr. Sterling re sspectfully requests that the Court ot his

Nora

Mation for Reconsidoration and disimiss the charges against him. o the altrmative, he asks the

.;,-.3 ;_ I.Ii1-,i Yy ‘;‘ : * ?* ;_l-"i*‘ L 'y ¥ P . . . . . : . . . . c
Lourt Ta proviae by the apportunity 1o take discovery related 1o his motion to disriiss based on

selechive prosecuiion.

P Y aionet Fopmasaes: 0 1Y & ;
ated: Janary 7 2015 Respecttully submitted,

SEFEREY AL STERLING
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Counsel for Jeffrey A. Sterling
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CHITIFICATE OF SERVICE
tohereby certify that on the 2nd day of January, 2015, 1 delivered an origimal of the
wowinn Moton for Reconsideration Defendant’s Motion to Dismiss Based on Selective
Proscoution or, i the Alerative, to Take Discovere Related to Selective Prusecution and

Memorandunt of Law in Support Thereof 1o the CISO as directed by the Classificd inforration

I P G W - ;
Protective Order issace i this case.

13y -

Law Othice of Edward B. MacMahon, Ir
107 East Washington Street

P.O. Box 25 |

Middlebure VA 20118

(540) 687-3902

(340) 687-0366 (tacsimile)
ehmjridverizon.net

Counse! Jor Jellrey 4. Sterling
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