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DECLARATION AND FORMAL
CLAIM OF STATE SECRETS
AND STATUTORY PRIVILEGES
BY J. MICHAEL MCCONNELL

United States’ Statement of Interest and
Motion for Entry of Protective Order,
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLORAD

)

)

)

)

)

v ) 05-CV000480-MSK-CBS

JOSEPH P. WACCHIO, et al, \
)

Defendants. )

)

DRECLARATIOR AND FORMAL CLAIM OF
STATE SECRETS AND STATUTORY PRIVILEGES
BY J. MICHAEL McCONHELL,
DIRBCTOR OF MATIONAL INTELLIGENCE

I, J. MICHAEL McCONNELL, hereby declare and state:
1. I am the Divector of Naticnal Intelligence (DNI).

have held this position since February 2007. Previously,

-

I served as Executive Assistant to the Director of Naval
intelligence, ag Chief of Naval Forces Division at the
National Security Agency, as Director of Intelligence for
the Joint Chiefs of Staff during Operation Desert Storm, and
g Divector of the National Security Agency.

I. Purpose of This Declaration

2. The purposge of thieg declaration is to assert
formally, in my capacity as DNI and head of the Intelligence
Community, the military and state secrets privilege to
protect naticnal security information (state secrets

t

lege) ., as well as statutory privileges under the

ek

Yyt e
l,/), N

National Security Act of 1947, 50 U.S.C. § 403-1{1){1}), to

protect intelligence gources and methods frowm unauthorized
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5

in connection with this case, and Executive Ordexr

358, as amended,” to protect classified information from

unauthorized disclosure,. Disclosure of information covered

by these statubory and state sgecrets privileges would cause

ey e b o ey o Svmab lon R AV L R O TR S SN ey ]r'\g ax R IR R R N D e E R e
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privileges in my capacity asz DNI and after personal

IZi. Statutory and Executive Order Authorities

4. Congress created the position of the Director of

n the Intelligence Reform and

fotu

lligence (DNI)

s
@

rism Prevention Act of 2004, Pub. L. No. 108-458,
§§ 1011(a) and 1087, 118 Stab. 3638, 3643-463, 3698-99 (2004}

(amending sactions 102 through 104 of Ticle I of the

Security Act of 1947). Subiect to the authority,
direction, and control of the President, the DNI serves as
the head of the United States Intelligence Community and as

the principal advisor to the President, the National

urity Council, and the Homeland Security Council for

amendse
333 (19955
{Weat Supp. 2007Y .



Case 1:05-cv-00480-MSK-CBS  Document 328-2  Filed 11/19/2007 Page 4 of 13

e matters related to the national sec ~urity. 50

National Reconnaigsance Office;

Department of Defense for the

savitment of Treasury, the Department of Energy, the Drug

Enforcement Administration, and the Coast Guard; the Bureau
of Intelligence and Research of the Department of State; the
elements of the Department of Homeland Security concerned
with the analyeis of intelligence information; and such
other elements of any other department or agency as may be
designated by the President, or jointly designated by the

ONI and the head of the department or agenoy concerned, as

an eiement of the Intelligence Community. 50 U.8.C.

sponsibilities and authorities of the DNI are
set forth in the National Security Act of 1947, as amended.
These regponsibilities include ensuring that national

intelligence is provided to the President, heads of the
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Chairman of the Joint Chiefs of Staff and senior military

@, and the Senate and House of Representatives and

ey oy o
commanders,

<

5 : - < :
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nalysis, production, and

P
pi

-ssv-,

relligence by elements of the

50 U.LS.C. § 403-11{8) (1) (A {(4) and

—

e
Y“}

o1
o
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!wﬁ
e}
s
-3

amended, stavtes that *{tihe Director of National

In igence shall protect intelligence sources and methods
£y disclosure.” 50 U.8.C. § 403-1(i) (L) .

Consistent with this responsibility, the DNI establishes and

‘

implementg guidelines for the Intelligence Community for the

classification of information under applicable law,

Executive Orders, or other Presgidential directives and for

s

lsgemination of intelligence. 50 U.8.C.

(B} .
8. By wirtue of wmy position as DNI, and unless

5

rwise directed by the President, I have access to all

che naticnal gsecurity that is

by any department, agency, oy other antity of the

United States. Pursuant to Executive Order Wo. 12958, as



Case 1:05-cv-00480-MSK-CBS  Document 328-2  Filed 11/19/2007 Page 6 of 13

] courge of wmy official duries, I have been
thig litigation. The statements made herein are

based on my persconal knowledge, as well as on information

Sl oy s om o
Lald CERpPACITY 48

e TYVRTT T %
the DHNI. RN

also read the information contained in the separate
classified declavations filed in camera and ex parte in
support of this declaration.

ITI. Assertion of the State
Secrets and Statutory Privileges

10. Through the exercise of my official duties, I have
been advised of the litigation between the Securities
ey ') -

Zxchange Commission (BEC) and defendants Joseph P. Nacchio,

Robert §. Woodruff, Robin R. Szeliga, Afghin Mchebbi,

Gregory M. Casey, James J. Kozlowski, and Frank T. Noves. I

nave been informed that these individuals are former

axecutives of Qwest Communications, Inc. (Qweet) and that
cowmpany has classified contracts with U.8. intelligence

agencies. I also have been informed that several of the

officials, including, but not limited to,

Nacchio, had c¢lassified discussions with officials
of several U.S. intelligence agencies at various times. T
am also aware that four of the defendants have requested

arscovery of clasgified information related to U.8.

+

igence agencies, and that cone of those four

§s
-
o
o
*'3
Im.s
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criminal procesding, United States v. Nacchio, 05-cr-

DO545CEWN (D, Colo.) . Disclosure of classifisd information
through discovery in thisg case reasonably would cause damage

Tharatores VOION Dersonal
nereliorye, Upenl personal

invoke and assert the state
secrets privilege to prevent the disclosure of that
information described in paragraph thirteen of this

declaravion, which ia degcribed more specificraliy for the

declayvations

28 1"“ e, X Dar
R — [RRSE —

submitted by the United Srtates for the Court’s review.

i1

onally, I invoke and asgert a statutory
privilege held by the DNI under the National Security Act to
provect certaln intelligence sources and methods implicated
by this case. Any public disclosure of the information
degcribed in, bul not limited to, paragraph thirteen of this
declaration, which is more specifically described in the

parte declarations filed with this

declaration, in connection with this case 1z unauthorized,

and ntelligence sources and methods that I
am s by statute to protect. Therefore, and

arvion of the state gsorets

sert and invoke the statutory
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watter, 1 have determined that the cla
which accompany this assertion of state
statutory privileges, filed in

claggified under § 1.2 of B

amended, becauge public digclosure o
in these declarations could reasonab
the foreign policy and the

) .
ted Svates.”

T

Imformation Sublect To State

camera and ex parte,
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methods from
BCRET
der 129858, as
From unauthorized
congideration of the

ey

. Yo

sified declaratio
secrets and

are

scutive Order 12958, asg
f information contained

iy be esypected to cause

naticnal security of

Secrets and Statutory Privileges
13. I hereby formally assert the state secrets and
privileges, and respectfully ask the Court to

revernt

o ty from testifving

any par ;

sroducing, disclesing, entering into

eliciting testimony,

evidence, or making any

other use in discovery, at trial, or in any other way in
connection with litigation, any information concerning:
(a) any classified contracts or potential contracts
involving any U.8. intelligence agency and (Qwest,
declarations submitted ax parte, in camera for the
eontain classified information to which the involved
not authorized access bto defendant Nacchio and his

7



Case 1:05-cv-00480-MSK-CBS  Document 328-2  Filed 11/19/2007 Page 9 of 13

3, pbut not limized to, any negotiations,

le, documents related to the contracts or

contracts, or any clagsified communicatione

intelligence agency and Qwest

relating to actual and potential classified contracts;

or propesed relationship, meeting, agrsement,

connection, task, transaction or communication of any

fid by or hetween any U.S. intelligence agenc oY
ATy or former official, emplovee, or

sresentative thereof, and Qwest or 1ts current

or former executives or emplovees;

i} that concerned any discussion of clagsified
information including, but not limited to, any
U.8. intelligence agency’s sources, methods or
activities, whether or not the discussions related
Lo contracts or potential contracts;

(o) Any and all information relating to unclassified
contracts involving the National Security Agency (NSA)
with which Qwest or its current or former executives or
euployees, including defendant Nacchio, had involvement

nhial involvement, but only to the extent that

such information would reveal details regarding NSA's

wag not pro d to defendant Nacchio or his

vide
\ ; “
he coriminal cass.
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information technology infrastructure {(i.e., I intend

to protect detalls of NEA's migsion, activities, or
cachnoloogy) and

sy oy g wr Yo g o ey v P W SNSRI TR I S S S SO VRS TICE SRy S S
agency tnat may have a connection with this 1it LOaTIon

“

This claim of state secrets and statutory

of such
in thie

matter.

V. Damage to the National Security

.

14. I have perscnally congidered this matter and T
have determined that disclosure of the above-referenced
information reasonably could be expected to cause damage to
the foreign relations and the national defense of the United
States. Thus, as to the information described in paragraph
thirteen, as more fully detailed in the accompanying
classified declarations filed in camera and ex parte, 1
formally invoke and assert the state secrets privilege.

1B, I have also personally determined that any ingquiry
into the information described in paragraph thirteen, as

further described in the classified declarationg filed

would risk unauthorized disclosure of intelligence
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particular intelligence methods

some of their activities are gsecure. Disclosure

wayes that

such information would be likely to cause damage to ©

national

nation’ s

‘s,  Public disclosure of informabticon

Page 11 of 13

That

pubiic denial of the usge

reveals bo adversaries

iformatlon related to intelligence sources or

Therefore, to prevent such damage to our
I invoke both the state secrets privilege

vy privilege under the National Security Act

to prevent any use of information relating to intelligence

in this case.

cilogure of the information

&g DHNI, I assert the state secrets and statutory

damage

&8 morse
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-J

nsidered the extent to which the bhases

be filed on the public record. Afterx

T have determined

in thiszs unclasgified declaration can be discleosed on the

public recerd without revealing the very information I seek

e full scope of the information protected

ig ltegelf privileged from disclosure.

the scope of information protected by the privilege and the

~

my determination are contained in the classified

that certain defense counsgel

(Y*&“’Vﬁf‘ & 2

[ N N S - Ty e NN - - . : - N
certain classified information in

cage brought against Nacchio.
Afver carveful consideration, I have determined that

s

»f the classified information at issue, and ag

degcribed in the olassified declarations submitted ex parte,

. e
roy thoge coungel

es. Accordingly, my c¢laim of

privilege and related privileges is
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protect such information from disclosure,

to counsel who may have been cleared in

Bs

In making this determination, I wish

clear that my determination should not be read to

in any way upon the Integrity of that counsel.

L S

declare under penalty of perijury that the

i

RS BN

L s day of November, 2007

L,
ional Intelligence



