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THE COURT: Al right, you may call the next matter.

THE CLERK: 1:05-crimnal-225, the United States
versus Steven J. Rosen and Keith Wi ssnman

Wbul d counsel please note your appearances.

THE COURT: Al right, for the Governnent.

MR. D GREGORY: (Good afternoon, Your Honor. Kevin
D Gegory and Neil Hammerstrom Assistant United States
Attorneys. And Thomas Reilly and M chael Martin, trial
attorneys with the United States Departnent of Justice
Count er espi onage Section of the National Security D vision.

THE COURT: For the defendant Steven Rosen

MR. LOWNELL: Good afternoon, Your Honor. Abbe
Lowel I, Keith Rosen and Erica Paul son for defendant Dr. Rosen
and he is here as well. Thank you.

THE COURT: Al right. And for the defendant
Wi ssman.

MR. NASSI KAS: Good afternoon, Your Honor. It is
John Nassi kas, Baruch Weiss and Kate Briscoe on behal f of
def endant Keith Wi ssman.

THE COURT: Al right. Good afternoon to all of
you. This is a status conference set by the Court. At the
tinme that | set it, ina fit of unwarranted optimsm | had in
mnd dealing with a great many issues. |t appears though that
| am on a pace to reach a thousand hours on the bench this

year. But | do have a nunber of matters that | w sh to deal
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with today, and also | want to deal w th somethi ng about the
future today, perhaps a trial date.

First of all, I want to be clear that I have in mnd
the notions that are pending. | believe |I have that in hand,
but I would Iike to have counsel confirmthat | amcorrect.

There are, | believe, nine notions that are
outstanding. There is docket 351, a Governnent notion for
clarification following the Court's |engthy opinion on the
constitutionality of the statutes as applied to this case.

Docket nunber 148, which is the notion by the
plaintiff to seek the Court's assistance under Rule 15 to take
depositions overseas in Israel.

There is a notion, docket nunber 149 through 151,
which is a notion relating to the disclosure of grand jury
material that is a violation of Rule 6(e), and the
consequences that the plaintiff contends flow fromthat.

There is a docket nunber 273, which is a notion by
the plaintiff for Brady material. Wich, as | understand it,
is the plaintiff's notion seeking the statenents obtained by
the FBI from acquai ntances or friends of the defendants when
they were intervi ened.

| don't know whether that's-- | amgoing to ask you
in a mnute whether any of these are resol ved.

There is a notion to suppress, docket nunber 274,

and this relates to the defendants' notion to suppress the use
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of information obtained fromthe defendants using deception.

Then there is a notion to dism ss the indictnent
based on the defendants' allegation that Al PAC was coerced
into dropping their support by paying for the | awers, that
they were coerced by the Governnent. And there is a notion to
dism ss the indictnment on that ground.

There is a notion to correct a m sstatenent of
all egation, that's in docket nunber 347. That's a defendants’
notion. And | granted that notion by an order that was
entered either yesterday or the day before.

So, that really is not in play. There was no
opposition to that. And, in essence, | think what the
def endants sought to have corrected is a statenent in the
opinion that said that they obtained a docunent rather than
i nformati on about the docunent. And | corrected the opinion
at the request of the defendant to indicate that it was
i nformati on about the docunent and not the docunment itself.

Then there was a notion to reconsider the rel evancy
of time gaps, docket nunber 374.

Now, that notion | wll also deal with. | wll
enter the order shortly. | have denied that notion. |
believe that the reasons | gave for the rel evance, irrel evancy
of those time gaps in the first instance renain valid even in
the face of additional argunents made by the defendant.

So, what we have then is the notion for
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clarification, which I will deal with in a nonent; the Rule 15
notion; the Rule 6(e) notion; the notion for Brady material --
| should have given you the docket nunbers.

The notion for clarification is 351. The Rule 15 is
148. The Rule 6(e) is 149 through 151. Brady is 273.
Suppressi on notions, 274. The notion to dism ss the
i ndi ctment on the grounds of pressuring their enployer is 317.

And the only other matter that | haven't nentioned
is a Government's CIPA, | think it is a Section 5 notion
docket nunber 333.

Now, let nme ask the parties, have | omtted any
notions that you believe are outstanding? First, M.
D Gregory?

MR. D GREGORY: May | have a nonent to confer, Your
Honor ?

THE COURT: Yes.

MR. D GREGORY: Thank you.

THE COURT: Wait, | will conme to you, M. Lowell,
let's do it this way.

Al | amasking is do | have the universe of
out st andi ng noti ons?

MR. D GREGORY: The only one that | believe you
haven't nentioned, Your Honor, is a notion for reciprocal
di scovery filed by defense counsel regarding Touhy notices

that they have fil ed.
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THE COURT: You know, as a matter of fact, | do
recall that now
MR. LOWELL: Your Honor, if it would be hel pful, I

believe it mght be docket entry 360-61

THE COURT: Al

right, thank you, that's hel pful.

MR. LOWNELL: And then there is one other when you
are ready.

THE COURT: Al right, M. Lowell, | amready.

| think that's all you had, M. D G egory?

MR. D GREGORY: Just a nonment nore, Your Honor

THE COURT: Al right.

MR. D GREGORY: Thank you.

That's all for now, Your Honor. Thank you.

THE COURT: Al right, M. Lowell, what el se have I
omtted?

MR. LOWELL: Your Honor, the defendants have al so

filed a notion for noti
Frank, and |
THE
M. Nassi kas,
MR. NASSI KAS:
THE
going to do is to dea

by the Governnent.

In this notion the Gover nnent,

bel i eve t hat

COURT: Al

COURT: Al

ce under Cl PA Section 6(f), as in

i s docket nunber 362.
right, thank you.
have | omtted any?

No, Your Honor, that covers it.

right. Now, the first thing | am

with the notion for clarification filed

with respect to the
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menor andum opi nion that the Court entered, a fairly | engthy
menor andum opinion relating to the constitutional challenge to
the statute as applied to these defendants-- And in that

| engt hy opinion | concluded that the statute was
constitutional as applied to these defendants given the
construction of the statute that the Court went through,

i ncluding scienter requirenents.

Now, the Governnment nakes two requests in their
nmotion for reconsideration. First, it seeks clarification
that it need not prove all of the elenents of 793(d) and (e)
as the indictnent charges only a conspiracy to violate (g),
and ai ding and abetting a violation of (d).

Vll, with respect to that matter, the opinion
didn't require the Court to decide any particul ar issue that
i nvol ved that question. It addressed the constitutionality of
t he prosecution under these statutes on vagueness and Fir st
Amendnent grounds as applied, vagueness as appli ed.

So, this is not a notion really for clarification.
It's a notion for give us sone gui dance for the future.

And so, | amgoing to deny that, but let nme go on
and say sonet hing about that because |I think it's prudent to
do so.

I n any conspiracy prosecution, the Governnment need
not prove that a particul ar defendant did every act in the

substantive of fense, but what the Governnment nust prove is
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that the defendant agreed to join a conspiracy which
contenpl ated that nenbers of the conspiracy would commt al
of the acts, all of the elenents of the substantive offense.

And the defendants, even if they don't commt each
and every act or elenent of the substantive offense, have to
have all the nens rea el enents necessary for the substantive
of f ense.

In other words, just to point out a very sinple
straightforward thing, sonebody who drives a person fromA to
B, and that person who sits in the car has drugs on them just
because that person agreed to drive themfromA to B doesn't
mean that that person joined a drug conspiracy.

You have to show that that person who drove them
fromA to B knew that the purpose of the drive was to further
t he drug conspiracy, which was drugs. And the person has to
have nmens rea; that is, to possess with intent to distribute
or to distribute these drugs.

You don't have to show that the driver actually
possessed the drugs or sold the drugs, but he has to know all
about it before he can be guilty.

| don't even think much of that has nuch to do with
this case, but | point it out.

The Suprenme Court has held that to prove a
conspi racy, the Governnment nust show that the defendant

intended to further an endeavor which, if conpleted, would
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satisfy all the elenments of a substantive crimnal offense.
That's the Salinas decision at 522 U. S. 52 at 65.

So, in other words, he nust have agreed to join an
enterprise, sone nenbers of which would commt all the
el enents of the substantive offense, but he has to know about
it.

Now, as to the second point, the Suprene Court has
al so stated that conspiracy requires proof of the sanme nens
rea as the substantive offense. As the Suprene Court put it

in the Feola case, conspiracy to conmt a particular

substantive of fense cannot exist w thout at |east the degree
of crimnal intent necessary for the substantive offense
itself.

So, the scienter requirenments of (d) and (e), of
course, must be proved

Now, none of this is, |I think, in the nature of
clarification. So, | amdenying the notion for clarification
on that ground.

What | have said beyond that is to disclose to you
to sone extent what | amthinking. This matter wll cone up
in the course of the trial if you have sone di sagreenent. But
clearly | have stated very clearly, | think, in this
menor andum what needs to be shown.

The CGovernnent al so seeks clarification to the

effect that it need not prove that the defendants knew t he
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di scl osure of the NDI was potentially harnful to the United
States. It is hard to know precisely what is not revealed in
t he opi ni on.

To the extent that the notion seeks clarification
that the Governnent need not prove at all that the defendants
knew that their disclosure was potentially harnful to the
United States, that's not clarification, that's
reconsideration. So, | will deny it.

The menorandum opinion | think is quite unequivocal
stating that the Court inposed the requirenment that the
Governnent prove that the defendant knew the information, the
NDI, if it is showm to be NDI, would harmthe United States.

And there was al so anot her scienter requirenent.
And there is a second scienter requirenent. | pointed out why
they are not duplicative and why they are not necessary,
particularly in the First Amendnent context. | don't want to
review the entire nmenorandumopinion, it is 60 pages, but |
don't think that anything raised calls for clarification. It
i s abundantly clear therein.

So, the notion is denied.

| will ask this, however. | didn't followthis, and
| really don't have any interest whether it happened or not,
except now, was this matter appealed when | issued it? D d
anyone try to get a 1292 or anything of that sort?

M. D Gegory, you didn't.
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MR. D GREGORY: No, sir.

THE COURT: Because you prevailed in significant
part, although you seemto be interested in prevailing beyond
what you' ve prevailed. And in fact, in prevailing, you have a
burden that is not insubstantial. So, in losing, M. Nassikas
and M. Lowell see sonme benefits to them

But | take it there was no appeal taken fromthe
i ssuance of this opinion and the denial of the notion, no
1292(b), is that right?

| woul d have known about it, you would have to seek
my permssion first.

MR. LOWNELL: That's right, Your Honor. We didn't
think we fit into the standards, and we felt like it didn't
make sense to proceed that way.

MR. NASSI KAS: That's correct.

THE COURT: Al right. Now, | just ask. | am not
suggesting that it would have nade, | just want to be sure
that | haven't m ssed anyt hi ng.

Now, | want to go on for a nonment to the-- Just a
nonent .

Now, let's go for a nonent, | want to ask a question
about this notion to dismss the indictnent. And by the way,
of course, any tine if we begin to trespass on matters that
are under seal or classified-- | would prefer, however, to

have as nmuch as this in open court for the public to hear as
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possible, and that's essential. Indeed, it is required by the
constitution. But |I may not be adequately sensitive to when
it may be necessary to raise classified information, and

will rely on counsel to advise nme of that if it occurs.

There is, however, a notion to dismss the
i ndi ctnment on the basis of the defendants jointly, they allege
that the Governnent pressured AIPAC into giving up paying for
their lawers or sonething of that sort.

What | want to know fromthe defendants, M. Lowell,
you may go first, is do the defendants consider that that
matter requires an evidentiary hearing? O can this be done
on the basis of stipulated facts?

M. Lowell.

MR. LOWNELL: The answer to your question is yes,
Your Honor, but | would ask M. Nassikas or M. Wiss to
address this one to the Court.

THE COURT: Yes, you can do it on stipulation or yes
you can- -

MR. LOWNELL: Yes, | think, we-- The actual nane of
the notion is a notion to dismss and for alternative relief.
And | think throughout it I think we have raised evidentiary
i ssues that require or we believe--

THE COURT: Have you consulted with M. D G egory on
whet her all of that can be obviated by neans of stipul ating

facts?
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MR. LOAELL: At that point | would like to defer to
t he principal spokesperson on the subject.

THE COURT: Al right, M. Nassikas.

MR. NASSI KAS: Your Honor, would you like ne at the
podi unf

THE COURT: No, you can stay there since we are
going to be up and down a good deal, but you wll have to
speak up so the court reporter can hear you clearly.

MR. NASSI KAS: That | shouldn't be a problem Your
Honor .

Your Honor, we do believe an evidentiary hearing
woul d be required. W have not specifically raised the
question of agreenent on the facts that we have laid out in
our reply brief in greater detail than we did in our initial
brief follow ng the Governnment's opposition, Your Honor. But
that series of facts that we believe is backed up, that we
know i s backed up by a series of--

THE COURT: Well, the answer is you haven't vyet
consulted wwth M. D Gegory on whether he will stipulate to
facts that you find adequate to support your notion?

MR. NASSI KAS: No, we have not, Your Honor.

THE COURT: Al right.

MR. NASSI KAS: But one further addition to that
poi nt, Your Honor. W have only laid out for the Court in the

briefing papers the key facts that we are aware of.
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We do believe, since we weren't a party to the
critical conversations between the U S. Attorney's Ofice and
Al PAC counsel, we are well aware that there were other
conversations that we just don't know the details of, but
that's what an evidentiary hearing we believe would further
bol ster what we have laid out in our brief.

MR. LOWAELL: One last point, Your Honor. W could
nmeet and we would be able to stipulate to five out of 15 or
ten out of 50, but at the end of the day, | can assure you,
there will be many points around which, if the Court believes
we have reached the threshold, and we think we have, an
evidentiary hearing woul d occur.

THE COURT: Al right. What is your view, M.

D Gregory?

MR. DI GREGORY: In the first instance, Your Honor,
my viewis that the defendants have not net the threshold.
Even if you assune that everything that they have alleged in
their pleadings is true, they have not nade out either a Sixth
Amendnment or a Fifth Anmendnent violation. So that an
evidentiary hearing is not required.

MR. NASSI KAS:  Your Honor, if his--

THE COURT: Just a nonent. One at atine. o
ahead, M. D G egory.

MR. D GREGORY: That's our position, Your Honor.

And in order for themto obtain an evidentiary hearing, we
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submt that they have to convince you that they are entitled
to relief based on the facts that they have alleged. W don't
think that they have done that either as a matter of fact or
as a matter of |aw.

THE COURT: So, in other words, your viewis that
even if the Court accepts as true that the Governnent told
Al PAC that we will indict you if you continue to support them
that even assum ng that, that doesn't raise either a Sixth
Amendnent or due process probl enf?

MR. D GREGORY: Well, no, Your Honor, that's not
exactly my position because that's not a fact that they have
al l eged in their pleadings.

THE COURT: It isn't?

MR. D GREGORY: No, sir.

THE COURT: Al right. What do you take their
pl eading to all ege?

MR. Di GREGORY: Their pleading has alleged, if |I can
recall it correctly, their pleading has alleged that at the
time, | believe their pleading has alleged that they believe
t hat Al PAC was the subject of an investigation.

THE COURT: And?

MR. Di GREGORY: And their pleading has alleged that
because of that fact and because they had, and because Al PAC
had begun to advance their |l egal fees and then decided to

abi de by the agreenent, the bylaws of the organization, which
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require only indemification, that as a result of that Al PAC
deci ded not to go forward and provide themw th conti nuing
advancenent of their |egal fees.

At no point do they allege that Al PAC was the target
of an investigation. At no point do they allege that Al PAC
was under threat of prosecution. At no point do they allege
t hat Al PAC was engaged in any kind of a negotiation wth the
Governnent for a deferred prosecution agreenent.

They are trying to travel under the Thonpson
menor andum Your Honor, and under the policy nmenorandum t hat
suggests to Governnent prosecutors that Governnent
prosecutors, when considering cooperation in determ ning
whet her or not to indict sonmeone, whether or not to indict
soneone, the organization is being supportive of potential or
of wongdoers. They have not alleged that the Governnent has
desi gnated Al PAC a target.

In fact, if you recall the pleading we filed, we
attached a letter that was sent by M. Lowell to M. MNulty
when he sought a nmeeting with M. MNMNulty during which he
acknow edged that AIPAC, it was concluded early on by the
Governnent that Al PAC was not under jeopardy of federal
prosecuti on.

Bef ore you even get to the point of considering
whet her or not factually or legally they are entitled to

relief, you have to get beyond the fact that the organi zation
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was not, was not under jeopardy of federal prosecution.

THE COURT: Al right. M. Nassikas.

MR. LOWELL: Your Honor, may | just respond to that
| ast poi nt because ny nanme was invoked? Well, | nean, he can
go first.

| just think, | want to say that this is a problem
because the Governnment is now characterizing and
m scharacterizing the allegations that we have put in. And |
don't know if you want to get deeply into it because your
guesti on was- -

THE COURT: Wiich of the two of you is going to
address this?

MR. LOAELL: Well, | would like to defer to M.
Nassi kas, and ask the Court, please, to respond to the point
about ny letter.

MR. NASSI KAS: Your Honor, | think the key points
are that, as we have |laid out on pages 2 and 3 of our reply
brief, there are a series of specific--

THE COURT: D d you allege or do you allege that the
Justice Departnent told AIPAC that if you continue to pay
these folks or to pay for their lawers, that we will indict
you?

MR. NASSI KAS: In effect, yes, Your Honor. |In
effect yes. That the inference was there, as it was in the

Stein case that Judge Kaplan rul ed on when--
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THE COURT: What do you nean "the inference was
t here"?

MR. NASSI KAS:. Because, Judge, we |ay out several
different tinmes where the U S. Attorney or the Assistant U S
Attorney is asking counsel for AIPAC or Al PAC' s Executive
Director whether AIPAC is continuing to pay the |egal fees of
t hese defendants at a tinme when Al PAC remai ned a subject, and
t he Governnent concedes this, that Al PAC renmi ned a subject of
this investigation.

They were not a target, as M. D Gegory says,
wll take himat that word. But a subject very much neans in
today' s environnent that an organization is under significant
threat of ongoing crimnal investigation or the potential for
prosecuti on.

THE COURT: You didn't submt an affidavit from
anybody at Al PAC that said they were threatened.

MR. NASSI KAS: W have not. W have sinply, we have
submtted the factual information, Your Honor, where Al PAC
counsel has recorded statenents nmade by the U. S. Attorney, M.
McNulty at the tinme, by M. D Gegory, or others in the
Governnent specifically, deliberately nonth after nonth
asking, are you continuing to pay, not only the | egal fees,
the health benefits, are you continuing to be involved in a
joint defense agreenent, are you going to continue to enpl oy

t hese peopl e.
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The nost significant of everything |I have just
described is the | egal fee inquiry, Your Honor, because as the
timng laid out in the defense paper shows--

THE COURT: In fact, under the Sixth Amendnent,
nothing else is relevant?

MR. NASSI KAS: That's correct, Your Honor. So, we
do make both a Fifth Amendnent and a Sixth Amendnent |iberty
and property interest argunents, Your Honor.

And it is interesting, just as a current ongoing
case that we have cited, obviously, the Stein litigation in

New York, in that case the Court did find--

THE COURT: | amnot interested in hearing nore
about it.

And let ne, while | amon the subject, nmake this
clear. | received recently fromthe defendants sonething

called Notice of Additional Authorities Relevant to
Def endant s’ Qutstandi ng Moti ons.

Do not file anything wthout requesting. | do a
certain anount, | can update cases. | don't need to know- -
Because what you have done nowis, in effect, filed an
additional brief. | now have to enter an order requiring them
to respond to it because you have actually nmade additi onal
argunents.

The issues in this case are thoroughly briefed. So,

in the future neither the Governnent nor the defendants may
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file any additional briefs-- Actually, | say this, and I am
rem nded of ny days of practice, | usually followed the brute
force and awkwar dness principle too. And whenever | had
sonething to say, | wanted to file it.

Don't do that. M perspective is different now
And we have to be clear about the flow of information. And I
can update, | can Shepardi ze and so forth.

So, | amnot interested in hearing what's happened
in that case.

MR. NASSI KAS: Your Honor, the only point--

THE COURT: Wiat that Court publishes in a decision
isall I aminterested in, and | have that.

MR. NASSI KAS: The only reference there, Your Honor,
was to the fact that there the prinma facie case in the
deci si on was described which led to the evidentiary hearing,
whi ch through the subpoena power allowed nore docunents, nore
testinony to expand- -

THE COURT: | amfamliar wth that.

MR. NASSI KAS: Thank you, Your Honor.

THE COURT: Now, M. D Gegory --

MR. D GREGORY: Yes, sir.

THE COURT: -- do you have anything further you want
to say about this? | amnot going to decide it today. And I
have bri efs.

He says you did threaten them He says by asking
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themall the tine, are you still paying their |egal fees, that
there was an inplicit threat while they were still a subject
that they m ght becone a target or be indicted if they
continued to do that.

MR. Di GREGORY: W have never conceded that they
were the subject of investigation, Your Honor. |In fact, in
our pleading we noted that in a neeting on Cctober 27 of 2004,
we specifically answered the question: Are we a target of
your investigation? No.

And in fact, M. Lowell's letter that |I referred to
and that he wants to talk about here today is a letter that
recogni zes that he knew that Al PAC was not a target of a
federal investigation. |In fact, that they were not under
j eopardy of federal prosecution.

So, the point that | was trying to nake is sinply
that they don't get to square one even if, even if they may be
entitled under the law to Sixth Anmendnent relief. And we
contend that they are not entitled to relief under the
Constitution, under the United States Constitution's Sixth
Amendnent right to counsel because right to counsel did not
attach until the indictnent.

They are claimng in their pleading that right to
counsel attached | ong before they were ever indicted in this
case.

THE COURT: Yes, | understand that argunent. And I
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know what the New York Court said about it.
Al right, M. Lowell --
MR. LOWAELL: Very briefly.
THE COURT: -- now you can tal k about your letter.
MR, LOWELL: And | won't repeat anything that was

sai d.

22

First, as to the issue of whether they were a target

or not, it is besides the point, because all that exchange
occurred even prior to the Al PAC wi tnesses being interviewed
and going into the grand jury.

M. D Gegory certainly would not tell this Court

that there has been an occasion in which, having nade a

prelimnary decision about sonebody, once you have heard their

testi nony, they have not changed that either up or down in the

scal e of whether or not they are a suspect or not.
But nore inportantly, this doesn't fall on whether

sonebody is a target. And the reason we need an evidentiary

hearing, Your Honor, goes as follows. A lawer for Al PAC said

to us on nore than one occasion that in order to get Al PAC out

fromunder this, and quoting the availability and
applicability of the Thonpson neno- -

THE COURT: Are you a wtness in this?

MR. LOAELL: | m ght be.

THE COURT: Well, then you m ght have to w thdraw.

MR. LOWAELL: Well, | mght be, and we will have to
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face that issue when we get to that issue

THE COURT: W are nearly there. | have to decide
whet her an evidentiary hearing, and you are now in the process
of telling ne what you would testify to--

MR. LOWNELL: No. | think the pleadings have already
put forward nmenos, Your Honor. | amnot a witness to the nmeno
t hat sonebody sent or wote.

THE COURT: But you are now telling ne what you,
what these people told you--

MR. LOWELL: No, sir, not necessarily to nme, but
what we have put in the neno. And | just want to answer your
guesti on about evidentiary hearing.

| f an Al PAC | awyer says, the Thonpson neno is being
used, and if an Al PAC | awyer says, this is the way to get
Al PAC fromout under this, then an evidentiary hearing
revolves the issue lickety-split. Either he made that up or
he was told that by the Governnent. And they are not telling
us. And | mght not need to be a wtness.

THE COURT: Has he said under oath that he was told
that by a | awer?

MR. LOWNELL: No, because there has been no
evidentiary hearing in which to have that occur.

THE COURT: Well, maybe before you get there, you
may have to produce that affidavit.

MR. LOWAELL: You may call that as the threshold,
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Your Honor, in which case we will try, but that is not what
the | aw has been on this subject. And they are adverse--

THE COURT: Well, there is no | aw except what's in
t he Southern District.

MR. LOWELL: Right.

THE COURT: And there are--

MR. LOWAELL: You can inmagine that Al PAC is not being
very cooperative in our fact finding given that what we are
alleging is that they have inproperly cut our clients off from
rights that they have. But we can always try.

THE COURT: Al right. M.-- 1 think |I have heard
enough on this notion.

| think clearly the prospect of deciding this matter
on stipulated facts is not in the cards. | do have to decide
the i ssue whether the threshold, as M. Lowell pointed out or
put it, has been crossed. And if not, what is required to
cross the threshol d.

Whet her the defendants could then respond to that by
doi ng sonmething to cross the threshold dependi ng upon what |
decided is another matter. O they nmay al ready have crossed
the threshold, in which case | will schedule an evidentiary
heari ng.

Al right. Let's nove on.

M. Lowell, what is the Brady, docket nunber 2737

Can you refresh ny recollection on that?
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MR. LOWELL: Your Honor, M. Rosen, if | can, ny
col |l eague, will address you.

THE COURT: Yes. All right, M. Rosen, can you
refresh ny recollection on that?

MR. ROSEN: | can, Your Honor, thank you.

THE COURT: | recall it had sonmething to do with the
Governnent's interviews of the acquai ntances of the defendant.

MR. ROSEN. That's correct, Your Honor. And we, we
contended that we had reason to believe that those interviews
i nvol ved excul patory material and requested an order that
t hose 302's or notes of those interviews--

THE COURT: Al right. WlIl, then they responded
and say it doesn't request excul patory material .

MR. ROSEN: | think they argued as a matter of |aw.
| don't know that they set forth what the interviews said yes
or no.

THE COURT: Well, if they did that, they would
produce them But what they said is-- And it is the duty of
the Governnent in all matters to consider whether they have
any Brady material. It isn't either the practice or the |aw
that this Court has to review in canmera everything the
Governnment has and decide whether it is Brady or not. That
duty is given to the prosecution by the law. And if they fai
in that duty, then any prosecution would fail as a result if

they fail to produce Brady material .
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So, | amtrying to get to the point, I think I know
what you all said, although I want you to conme back and tel
me why you thought it was Brady in a mnute--

MR. ROSEN: Yes, Your Honor.

THE COURT: But you filed a notion that said, |ook,
they interviewed these acquai ntances, we think that there is
Brady material in these interviews. | don't remenber exactly
why you had reason to believe that.

But then the Governnent cones back and says, we have
this material, it's not Brady.

That, unless you can give ne sone conpelling reason
seens to be the end of the matter unless the Governnent is
wong. |f the Governnent is wong, then they jeopardi ze any
conviction that they would get if they get one.

MR. ROCSEN: | think, Your Honor, that what we
suggested in the papers is that the Governnent, beyond the
question of their analysis of the interviews in deciding
whet her on the facts it is exculpatory or not, that their view
of what excul patory neans in this context was incorrect. That
t hey were taking what we were saying as what was in these
interviews as inadm ssible opinion testinony by these
i ndi vi dual s.

Wher eas, we were suggesting that what they had to
of fer was sonehow different and nmaterial to the trial in this

case.
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So, | think perhaps that the issue that is--

THE COURT: Surely you don't think that it is Brady
if some friend of the defendant said, oh, |I know these people,
| have known themfor 20 years, they are wonderful people,
they are salt of the earth, they would never violate any | aw.
That is not Brady.

MR. ROSEN: And that's not what is at issue here,
Your Honor.

THE COURT: Al right.

MR. ROSEN: What is at issue here, fromwhat we
understand, and we don't have the full range of these
interviews, is that these interviews included people who were
t he heads of AIPAC at various different tines, who were
involved in the same types of conduct that our clients are
bei ng charged with here, and that they described for the
Governnment the manner in which they operated and how their
under st andi ng of what they did conported with the | aw.

And that information sets the context in which our
clients, who were their subordinates, would have done their
j obs on behal f of Al PAC.

So, the testinony these individuals have would go to
the very question of the scienter in this case since they
woul d testify about what AIPAC, we believe, or they told the
Governnent we believe what Al PAC was doing, how it operated,

how t hey operated in the sense of not having any reason to
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beli eve they were doing anything inproper. And that they, as
t he heads of the organization, their understandi ng woul d be
passed down through the people that worked for them

THE COURT: Well, just because they didn't
understand t hey were doi ng sonething wong doesn't nean they
weren't doi ng sonething wong and doesn't nean they didn't
have the scienter. You know, not everyone properly
under stands every crimnal statute.

| ndeed, you can't imagi ne the nunber of defendants
have had in this courtroomwho want to argue that they never
had any m xture and substance contai ning cocaine, all they had
was powder.

MR. ROSEN:. O course, Your Honor.

THE COURT: They don't understand. So, | am not
sure-- | get the drift what you are sayi ng.

MR. ROSEN: This is a willful ness case, Your Honor,
as the Court is aware, where the scienter is different.

THE COURT: So is the cocaine thing, is willful.

Al right, M. D Gegory.

MR. D GREGORY: Wth the Court's perm ssion, M.
Reilly wll address this issue.

THE COURT: Al right, M. Reilly.

MR. REILLY: Thank you, Your Honor.

| don't believe there is nuch to add. W don't

believe that the information that they have proffered that was
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available in the interviews is Brady for the reasons the Court
has sai d- -

THE COURT: Well, | take it you can represent to the
Court that you have examned this material wth your Brady
obligations in mnd, and that indeed you have had in mnd
t heir argunment about the need that the Governnent has to prove
mens rea. And they say, |ook, here are officials who probably
are saying that we did this and we didn't think it was w ong.
And you have considered whether that's Brady?

MR. REILLY: W have considered that. And we don't
believe it is Brady, Your Honor. W are not admtting that
that cane up in the interviews at all

But we have considered their argunment, and if that
isin there, we have considered that that is not Brady.

THE COURT: Al right, I have in m nd the sane
thing, and I will consider that matter further.

Let ne go nowto the-- Do we need an evidentiary
hearing, M. Lowell or M. Nassikas, on the notion to
suppress?

MR. NASSI KAS: That is M. Wiss, Your Honor, if
that's all right.

THE COURT: Al right, M. Wiss.

MR. VEISS: Yes, Your Honor. There are sone facts
that are not in dispute, but there are sone facts that are.

THE COURT: Tell nme alittle bit about why we need
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an evidentiary hearing there so that | can assess how | ong we
need or whether we need one or whatever.

MR. WEISS: Yes, Your Honor. In our view the
agents lied to the defendants in telling the defendants that
they were not under crimnal investigation, that they weren't
the targets of the investigation, and in telling themthat
they were talking to them sinply because they needed to do a
background investigation of Franklin.

In our view, the defendants relied on that. And it
was because of these mi srepresentations that the defendants
spoke to the agents. And that as a result, their statenents
were not voluntary under the |aw.

THE COURT: Al right. Now, what do you think would
be a matter for the Court to hear and resolve factually about
t hat ?

MR. VWEISS: Yes, Your Honor. As to the statenents
made by the agents to the defendants, | don't think, you
certainly can ask the Governnent for their view, | don't think
there is a dispute because we have tapes of sone of the
conversations. So, | don't see how they can be disputed.

And there are 302's--

THE COURT: Well, | amnot asking you what isn't
di sputed. | want to know what you think is disputed? What
woul d be the substance of an evidentiary hearing?

VR. WVl SS: Yes, Your Honor. | think where there is
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a factual dispute is whether or not there was any reliance on
the m srepresentations. W say there was. The CGover nnent
says there was not.

And whet her under the totality of the circunstances
the ultimate statenents were voluntary or involuntary.

THE COURT: Al right.

MR. WEISS: The only area where | think there is no
dispute is what did the agents say to the defendants.
Everything else |I think still is in dispute.

THE COURT: Al right. Thank you, M. Wi ss.

Wo is up to bat for this? M. D Gegory?

MR. D GREGORY: M. Martin, Your Honor, may it
pl ease the Court.

THE COURT: Al right, sir.

MR. MARTIN.  Your Honor, | was actually hopeful that
this would be an area where we woul d not need an evidentiary
hearing because, as M. Wi ss suggested, the statenents of the
defendants as well as the Governnent agents are recorded, and
you have that CD that we supplied.

THE COURT: Yes. Now, | neant-- | amglad you
raised the CD. | amelectronically challenged. M |aw clerks
are not. But, surprisingly, | do a good bit of this nyself,
but | do not use a conputer.

And | would prefer that you give ne transcripts of

t he di scussions that you and M. Wiss and M. Lowell
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presumably, or both defendants, believe | need to see for
this. And | would |ike you to do that pronptly.

MR. MARTIN:. We woul d be happy to, Your Honor.

THE COURT: Now, once | have that and | know what
was said-- M. Wiss says that these agents told the
def endants, |ook, you-all are not targets, we are
i nvestigating Franklin, but we need to have sone information
about Franklin. And that, M. Wiss says, was flatly not
true. And, therefore, they felt, as they were msled, they
felt secure in making certain statenents that they woul d not
have made had they been fully apprised of their status as
bei ng investigated; and, therefore, their statenents were not
knowi ng and vol untary.

MR. MARTIN. And | have a response to that as well,
Your Honor. Actually on page 2 of our opposition, in the
first footnote we cite a couple of Fourth Grcuit cases which
specifically address the point of a defendant's subsequent
testinony about their nmental inpressions at the tine they were
interviewed by the Governnent.

And if | could just quote briefly fromone of them

which is the United States versus Braxton, in which the Fourth

Circuit rejected a simlar argunent. They stated, "subsequent
testinony by an accused about his prior subjective nental
i npressions and reactions is always influenced by his self

interest."
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And in another Fourth Grcuit case, the United

States versus Wertz, also rejecting the sanme type of argunent,

"the conduct of the defendant at the tine of his statenment is
far nore credible and reliable"--

THE COURT: | don't have any doubt about those
principles. This will cone perhaps as a surprise to you, but
| hear notions to suppress in many cases week in and week out.

MR. MARTIN: Right.

THE COURT: Those cases all stand for sensible
proposi tions about how to wei gh the evidence. But doesn't the
Court, in order to determ ne whether these statenents are
adm ssi bl e, have to nmake a determ nation as to whether they
were knowi ngly and voluntarily nade?

MR. MARTIN:. Yes, you do.

THE COURT: Now, of course, that woul d decide only
part of it. The jury would still have to decide that issue as
well. That's correct, isn't it?

MR, MARTIN.  Well--

THE COURT: The answer is yes.

MR. MARTIN:. Yes. Thank you.

THE COURT: So, in deciding whether it is know ng
and voluntary, don't | have to have sone factual context? And
here, perhaps the defendants, if they wish to testify in this,
they would tell nme that they were lulled into a fal se sense of

security. And you would say, hey, look at this Fourth Grcuit
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case that says that's unreliable.

To which I would say, of course | know that it may
be less reliable now, but isn't it still something |I'm at
liberty to take into account?

The Fourth Grcuit didn't say you coul d never hear
that. Every tine | hear a notion to suppress, a defendant may
get on the stand and tell nme certain things. And, of course,
at that point in tinme the defendant sees very clearly what his
interest is and what the facts out to be found to be, but that
doesn't nmean | don't hear the defendant and take it into
account and nake own judgnent as to what the facts are.

And when it cones to his state of mnd, that's the
sanme thing, isn't it? Wat the Fourth Circuit is saying is,
be very careful because it's very self-interested testinony,
and the facts and circunstances at the tine are far nore
probati ve.

MR. MARTIN. That's correct.

THE COURT: So, what's your view on whether | need

an evidentiary hearing to decide this issue?

MR. MARTIN:. | don't think you need one, because
even if the defendants get on the stand and say, | was really
duped by this, | was totally deceived, the case lawis clear

t hat deception standing on its face, just all alone, is not
sufficient to suppress a statenent. You have to | ook at the

totality of the circunstances.
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So, even accepting as true that the defendants were
decei ved, which we are not willing to concede, but even
accepting that--

THE COURT: Let's be clear too. There is no rule
t hat precludes the Governnent from using deception in
investigations. It would be silly if there were. There are
undercover investigations going on all the tine. And in order
to uncover crimnal conduct, the Governnent nust use that kind
of circunstance or that kind of deception

But I think I do have to consider in this instance
whet her these statenents are initially adm ssible for
consideration by the jury. The jury can still consider
whet her they were know ng and voluntarily nade.

What you are saying is that the facts that are
al l eged here and the circunstances of these, | can tell right
fromthat, | don't need any further evidence?

MR. MARTIN:. Absolutely. Because, again, even if--

THE COURT: Even if they were deceived --

MR. MARTIN: Correct.

THE COURT: -- even if they were msled or lulled
into a fal se sense of security, your viewis that's
irrel evant ?

MR. MARTIN. It's not irrelevant. But what | am
saying is that even if they were deceived, accepting that to

be true, that is just one factor in the totality of the
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ci rcunstances test that you have to apply.

THE COURT: You are saying that | can assune that
t hey were deceived, and that the Governnent still prevails
even if | assunme they were decei ved?

MR. MARTIN:. Yes, because if you look at all of the
ot her circunstances during the interviews, they counsel
agai nst separation.

THE COURT: Al right. Al right, I wll consider
this matter too, M. Wiss. And | wll treat this as | wll
the other one, and decide whether a hearing is required and
schedule one if | need one, or proceed to decide the matter
ot her w se.

Now, let me turn to--

MR. LOWELL: Your Honor, just before you | eave that
matter.

THE COURT: Yes.

MR. LOWELL: You have directed the CGovernnent and
us, if we have it, to provide you with transcripts.

THE COURT: Yes.

MR. LOAELL: And | want to make clear also for the
Court that the record would be, | suspect, that there are
maybe one or two conversations that are taped, but sone of the
i ssues that we have put in our notion are only subject, from
our point of view, to an FBI 302 nenorandum so it's an FB

agent's statenent to the file.
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THE COURT: But | have that 302.

MR. LOWNELL: You do, but one of the reasons one
woul d want an evidentiary hearing is to test the statenents of
sonebody who is, in effect, talking to thenmself in their file.

But what the Court may want are the underlying
notes, if any exist, underlying that 302 as well. So at |east
we have the full record for whatever reason you can refer to

it.

THE COURT: Well, I wll stick with the record that
| have for now, M. Lowell. If | need nore, | will ask for
it.
Al right, let's go nowto the-- | realize how nuch

| have outstanding. But what | would Iike to know from
counsel now is that assum ng these nmatters are resolved within
the next nonth to six weeks, what is the Governnent's view on
how long it would take to try this matter? And when-- Have
you-al |l discussed potential trial dates, M. D Gegory?

MR. DI GREGORY: Only in the nost general sense.

Yesterday M. Rosen and M. Reilly and M. Hamrerstrom and M.

Martin- -

THE COURT: Well, | didn't give you any advance
warning. And | should have, | should have told you to consult
about that. | may take a recess and permt you to do it.

Let nme cover one nore thing, M. D Gegory, wthout

covering any classified information. Wat is this Governnent
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Cl PA Section, is it a Section 5 notion that is outstandi ng?
That is docket nunber 333.

MR. D GREGORY: Quite frankly, we were puzzl ed by
t hat, Your Honor.

THE COURT: Maybe it is a notice, not a notion

MR. Di GREGORY: Yes.

THE COURT: Can you summari ze, W thout--

MR. REILLY: No. Sorry.

THE COURT: Al right, | understand. | may have to
do that in a fewmnutes. | may clear the courtroom and have
counsel summarize for ne where we stand in the Cl PA process.
But that will be only in a cleared courtroom

MR. REILLY: Wth respect to docket 333, | can
advi se the Court that no action of the Court is required at
this tine.

THE COURT: Al right. | still may be interested in
know ng the status of that process just so that | can gauge
when we can try this thing.

MR. LOWELL: Your Honor, whether it is fromrecess
or otherwse, | think not only do you have the notions you
have, | suspect we probably can nake a report that is itself
not classified just on the issue of the schedule as to where
we stand in the 6(a) and then followi ng a 6(c) proceeding.
That certainly has been on the public docket that we have been

in a6(a) and that there is such a thing as a 6(a), et cetera.
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But that has to be factored in, of course, because
that's been the nature of the give and take between the
Governnent and the defense counsel as to where we stand for
pur poses of figuring out what happens next towards a trial
dat e.

| think we can probably do that on the record.
don't think we need to clear the courtroomfor that.

THE COURT: | prefer not to close the courtroom

Al right, do so, without getting into anything that
is classified. 1In other words, just tell ne how many nonths,
weeks, days.

MR. REILLY: A lot of this is going to depend on us
getting to you the draft order that nenorializes and | ays
out - -

THE COURT: Al the rulings | made in canera. O
not in canera--

MR. REILLY: It was in canera. Of the bench.

THE COURT: Right.

MR. REILLY: Once we get the order to you, you need
time to draft your order and issue the order.

The Governnent will then need, based upon the vol une
in the order, approximtely four weeks from when we receive
the order to get all the necessary approvals to file a notion
pursuant to Cl PA Section 6(c) with respect to the classified

information that is subject to disclosure under the rel evancy
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rulings in the 6(a) order.

The defense will then need tine to respond to our
6(c) notion.

W will then cone before the Court again in a 6(c)
hearing, which could be | engthy.

And then the Court will have to issue a 6(c) order
Wi ch the Governnent will then have to review to determ ne
whet her we can go forward with the disclosures that are going
to be required by the Court under the 6(c) order for
classified information.

THE COURT: Al right. Just for the benefit, and I
think it is salutary for the public to know as well,
essentially what happened is that the Governnent and the
def endant pointed out, defendants, pointed out a bunch of
classified information they wanted to use. | then nmade
rulings about the relevancy of that. The Governnent won sone,
t he defendants won sone.

Now, those rulings have to be-- That's what you are
wor ki ng on now?

MR. REILLY: Correct.

THE COURT: And essentially what the Governnent is
doing is seeing whether this material can be, the materi al
that | ruled was relevant can be put in a formthat isn't
classified.

MR. REILLY: O that there are limtations upon the
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THE COURT: Right. And then that wll cone before
t he Court.

MR. REILLY: Correct.

THE COURT: And then as a result of that, I wll
issue a final order on that.

MR. REILLY: Correct.

THE COURT: Now, that order is subject to appeal.

MR. REILLY: Correct.

THE COURT: And given what you are doing and what

41

you-all know, how soon will | be able to nake that order? And

that, of course, will be under seal. But how soon will | be
able to issue that order so that the question of whether or
not there is an appeal will be evident?

MR. REILLY: W expect, and we tal ked about this

yesterday wi th defense counsel, we expect to get the Court by

Decenber 8 the draft 6(a) order

THE COURT: (Go on

MR. REILLY: After that, it's up to the Court to
actually issue the final order. And that's when the cl ock

starts ticking for any appeal on that order.

We anticipate, however, that we will need four weeks

fromthe issuance of that order to file the 6(c) notion
THE COURT: And | think you al so anticipate that

when on Decenber 8 the order is submtted to the Court, that
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may |l ook at it and say, | need sone questions answered, | need
sonme things resolved, and | need to have sone input from
counsel on these things.

MR. REILLY: That's a likely possibility.

THE COURT: | mght point out also for public
consunption that in many cases | wouldn't do that, but in this
case the | awers are quite good on both sides, and | always do
get sone bright lights shined in dark places for ne by counsel
for the Governnment and all counsel for defendants.

So, that's likely to happen. And then I will issue
the order, which is really an order under 6(c).

MR. REILLY: It is under 6(a).

THE COURT: 6(a), okay. And then that will be
ei ther appeal ed or not appeal ed.

MR. REILLY: Correct.

THE COURT: Al right. Now, having gone through
that, | think what | will do is take a recess now. | want to
bl ock out tinme as soon as reasonably possible so that | save
that tine.

You know, in this district there is a pretty
significant cascade of cases that continue to cone. And if |
don't preserve a significant block of tinme, it's going to be
difficult for ne.

So, | want to do that now, fully aware that | may

not be able to do it then, it may be at the Fourth Grcuit or
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who knows. But | want to try to do that.

So, I will rely on all of you to convene and now
when | recess consider how much tinme you think this m ght take
and give ne your best estimate.

Now, what you have to avoid is April because | am
trying a capital nurder case in April. | have another capital
mur der case, but that one isn't comng up for several nonths
after that.

There are other big cases, but this one | want to
put sonewhere in the new year that is practical and sensible
so that | can preserve that tinme because this matter deserves
to be resolved one way or the other, if the Governnent w shes
to pursue it.

Wi ch you do?

MR. REILLY: We do

THE COURT: Al right. WwWell, | have-- So be it. |
am here to adjudicate. |If you wanted to abandon it or they
wanted to do sonething else, fine with ne. | have no interest
init.

Al right. | will recess now And when | return,
we wll do that. And that will be all | think I can

reasonably acconplish today.
There is another sealed hearing at 5 o' clock here,
but I will postpone that until | finish this hearing.

MR. NASSI KAS: Your Honor, just for the Court's
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attention, there is one other notion sinmlar to the fees
nmotion that we believe al so would benefit froman evidentiary

hearing, that is the 6(e) notion.

THE COURT: Yes, | knew that. | have that one in
m nd.

MR. NASSI KAS: And we never have had an oral
argunment on that notion at all. But we do believe it shows a

parall el pattern of coercive Governnent behavior that should
be reviewed in an evidentiary hearing.

THE COURT: Al right, I will have that in m nd, but
| ampretty well up to date on that notion.

MR. NASSI KAS:. Fine. Thank you, Your Honor.

THE COURT: Al right. | wll take a recess now
W will reconvene in 15 m nutes.

M. Wod, would you advise counsel out there that it
wi |l be about 5:30 before we begin that under seal hearing.

THE MARSHAL: Yes, sir.

NOTE: At this point a recess is taken; at the
concl usi on of which the case continues as follows:

THE COURT: Al right, did | allow sufficient tine,
M. D Gegory, M. Lowell, M. Nassikas? Wat have you got?
M. Reilly.

MR. REILLY: Yes, Your Honor.

MR. DDGREGCORY: M. Reilly will handle this.

MR. REILLY: Just to reiterate, we are going to get
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you a draft order. W have been working together with
def endants and the Governnent to mnim ze the disagreenents
anongst us. There are still a few And when you get it, you
wll see where we disagree.

So, there will be things for you to resolve, in
addition to whether you agree with what we agree on

THE COURT: Well, didn't | resolve the basic issues
inthe rulings | mde?

MR. REILLY: To a large extent we believe you have.
There are sone areas which you can i nagi ne where we di sagree
about what was said, the neaning of what was said or how it
should be witten in the order.

THE COURT: Al right.

MR. REILLY: So, there are sonme m ni mal areas.

THE COURT: Do you have the transcript?

MR. REILLY: There are transcripts which we wll
provide to the Court and highlight where in the transcripts
t he di sagreenents lie.

THE COURT: That will be help very hel pful.

MR. REILLY: And we are hopeful to get that to the
Court by Decenber 8, but we have just received transcripts
fromsone of the hearings. So, our neet and confer process is
conti nui ng.

THE COURT: Al right.

MR. REILLY: W have tal ked now about what the next
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step should be as far as blocking out tine. And we submt
that we should block out tinme for the 6(c) hearing the week of
March 12 in 2007. And the way we cane to that date is it

fl ows backwards to the issuance of the 6(a) order.

The March 12 6(c) hearing would allow the Court, if
we got the Court's order by January 16 of 2007, that, we
bel i eve, would be enough tine to allow all the pleadings and
all the processes that need to happen to allow a fruitful 6(c)
hearing to occur.

And t hen going back from when you issue the order in
January to setting a date prior to that on the cal endar for
pl anni ng purposes, if you want to bring us in, if you have
questi ons about what is going to be in the order about our
di sagreenents, and nmaybe setting that |ate in Decenber or
early in January, before the mddle of January, after you
receive the draft order in the next week or two.

THE COURT: Al right. Go on.

MR. REILLY: And then--

THE COURT: That | don't think | wll set until |
see everything. And then you will just have to cone in
sonetinme probably in the first week in January, if | need it.

MR. REILLY: In our discussions--

THE COURT: | have trials already set in January.

MR. REILLY: Just given the travel schedules for

that period of tinme, we are hopeful that nmaybe the Court woul d
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set a date. And then if you don't need us or you want to
reset it, we can do that, but that we can plan travel for the
hol i days.

THE COURT: January 18 is the earliest | could do
it. So, January 18 for a possible Cl PA hearing.

MR. REILLY: Well, it wouldn't be a Cl PA hearing.
It would be a hearing where you would call us into talk to us
about what the draft order is going to say.

THE COURT: Well, that is C PA

MR. REILLY: Everything flows from when the Cl PA
order is issued. And we were trying to get the 6(c) hearing
before your April trial.

So, depending upon the timng of that, it mght be
difficult to get the March date if the order doesn't cone
before January 18. Everything flows fromwhen you actually
i ssue the order.

THE COURT: | take it I will have the order on the
8t h of Decenber?

MR. REILLY: That's our target. W are still
wor ki ng through all the transcripts. W are trying to
mnimze the di sagreenents so that when you get it, you don't
have to do as nuch

THE COURT: Let ne see the 2006 book.

MR. LOWELL: Your Honor - -

THE COURT: Wit a mnute, | have this here.
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MR. REILLY: And at worst, we wll have the draft
order to you on Decenber 15

THE COURT: Well, we can tentatively set it then for
the 21st of Decenber.

MR. LOWELL: Your Honor, one question is, if we were
successful in getting it to the Court, the 6(a) draft with the
hi ghl i ghted where we don't agree, by the 8th, that m ght give
the Court enough tinme to fashion its questions if it has any.

| f past is prologue, it is probably nore likely that
this draft order will be submtted to the Court on the 15th.

THE COURT: That's why | set the 21st.

MR. LOWELL: So, that gives the Court enough tine?

THE COURT:  Yes.

MR. LOWELL: The 6(c) part that we are doi ng our
best at sort of depends, and we don't know how many agreenents
or disagreenents the Court will have us, on the Court having
enough tine for the Court to issue its 6(a) order on or about,
and we can't tell, of course, but assum ng we coul d guess,
giving you it on the 15th, we were hoping the Court m ght make
its ruling by January 15.

If it does, then the dates that M. Reilly was
tal ki ng about about what woul d happen next, they need four
weeks, we need X weeks, then there is the 6(c) hearing--

THE COURT: Yes, he said March 12.

MR. LOWELL: That, obviously, depends on when the
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Court issues its 6(a) order. | don't know if we have given
the Court enough tinme by saying-- W are assum ng for our
schedul e a January 15 or so Court 6(a) order. That may or nmay
not wor k.

THE COURT: Al right. Well, that's | think a
sensi bl e observati on.

Let's see now. If | get it on the 8th or the 15th,
and | should have no difficulty, even if | require a hearing
on the 21st, | should be able to resolve everything soon
thereafter. Certainly before January 15.

MR. LOWELL: Ckay.

THE COURT: Now, | have before ne unresol ved
nmoti ons, sone of which are dispositive. So, those wll
continue to go into the mx. And they could be a show stopper
i n here sonewhere.

Now, what woul d happen after | get it done by the
15t h? Then what ?

MR. REILLY: The Governnent--

THE COURT: Then you need tine.

MR. REILLY: W need four weeks to file our 6(c)
not i on.

THE COURT: So, that would be filed when?

MR. REILLY: February 12.

THE COURT: And then--

MR. REILLY: The defendants woul d t hen have- -
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MR. LOWELL: We woul d probably need the sane, Your
Honor. The Governnent has had sone notion of what they are
going to substitute even without your 6(a). W have no idea.

So, just to be safe, if we were going to try to nmake
sure we don't conme back unnecessarily, you should give the
def endants the sane four weeks you gave the Governnment. Wich
woul d then put our witten response --

THE COURT: Al right.

MR. LOWNELL: -- to their 6(c) request for
institution on March 12.

THE COURT: Al right. So, there is no hearing on
March 127

MR. LONELL: Right. Now that we have started
mapping this out, it would be defendants' 6(c) filing on
March 12.

THE COURT: And take these dates down because | am
now in a position where | amtoo busy to do the order, | am
going to have you-all do the order and submt it.

MR. LOAELL: So then if that were the case, the next
step woul d be defendants' 6(c) subm ssion on no later than
March 12.

THE COURT: Al right. Now we need a hearing date.

MR. LOWELL: And now we need hearing date. And we
are bunpi ng up against your April trial.

THE COURT: The hearing date could easily be in

Norman B. Linnell OCR-USDC/ EDVA (703)549-4626




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

51

Mar ch

MR. LOWNELL: Yes. And again, if past is prologue,
dependi ng upon how much tinme you need to read the two 6(c)'s,
| think it would be wise to knowthat this is a multiple day
hearing. M. Reilly has inforned us that he thinks it
woul dn't take less tinme than the 6(a) hearing.

THE COURT: Well, then we should set it for, begin
on March 26. And | wll put aside three days for it.

March 26, and | will put aside three days for it.

Al right, what's next on the list?

MR. VWEI'SS: Your Honor, | amsorry for interrupting
you. | think I amgoing to be carrying the |aboring oar on
this issue for M. Wissman. And starting that week we have a
prepaid famly trip--

THE COURT: Al right. | will accommopdate that.

MR. WEISS: -- in Israel for Passover

THE COURT: Yes, | will accommpdate that. But we
are going to have to need to nove it up. What about March 20?

MR. NASSI KAS: | mean, Your Honor, we could
accommodate that. That would be the week, if it is possible,
to be away, that's a spring break for the |ocal schools.

So, we are never going to make it a perfect week for
any of us, | amsure. But M. Wiss' calendar is nore
i nportant.

THE COURT: Well, if it is March 12, the 15th is a
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Holiday, isn't it?

MR. NASSIKAS: | don't see March 15 being a holiday.

THE COURT: Maybe it isn't. Just a nonent.

No, it's not.

Let's begin the hearing on March 14 and let's see if
we can get it done. That accommpdates counsel on both
probl ens.

Al right. Then where does that |eave us for
bl ocking off trial dates?

MR. REILLY: W don't believe at this point in tine
we are able to accurately tell the Court when we could bl ock
off time for a trial given that the next thing that happened
is we do all this all over again, we have the hearings, we
have the back and forth on the order, we have the final
resolution of that.

So that it's not, in our view, efficient to bl ock
off time for trial at this point. Rather to get further along
in the process and see how things are going in the 6(c)
process to figure out the right tinme for trial

THE COURT: M. Lowell, is that your view too?

MR, LOWELL: | think it is, reluctantly, Your Honor.
Because, assumng the world' s nost efficient systemin what
you have just said, if you have a hearing on March 14-- And
let's assune that we have a lot of your tinme, and let's assune

that we could squeeze it into three or four, within the period
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of three or four trial days, hearing days.

So, that neans we woul d get your rulings fromthe
bench, just as we did in the 6(a) process, we will have taken
notes, we wll hopefully get as expeditious transcripts as we
can, and then it will take us a bit to fashion where we agree
or disagree on a 6(c) order

And |l et's again assune the best, we would probably
be in a position to submt to you the equival ent of what we
are now going to do in a week or two on 6(a), we will do it
6(c), when would that happen? That would be first week of
April optimstically, if nothing glitched.

So then if we were able to get you a draft 6(c)
order in the beginning of April when you are in trial, | don't
know how | ong the Court will have to reviewit, nake its
decision. So then sonewhere in md to late April you wll
i ssue your final 6(c) order

And then the Governnent will have a decision to
make. And | don't know how long it will take to nmake that
deci si on, of course, because we don't know what your order
will be.

So then we are saying that, okay, depending, if you
bl ock ed out a tine, you wouldn't be able to begin to bl ock
out a tinme on the 6 issues until the begi nning of May.

Now, in that time we al so have other hearings, other

nmotions. And | know you have a busy court schedul e.
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So, | think what we are saying is if you wanted to
have a target date, the best we could probably tell you now
is, unfortunately, we don't see that this can start as a trial
until the very beginning or mddle of May. But | am not even
sure that the Governnent thinks that's a wise thing to say
given the uncertainty of the 6(c) process.

And | can't disagree with them

THE COURT: Al right. | take your-- At this point
| am going to preserve May and June.

And that doesn't mean that anything is set. It
sinply neans | amgoing to preserve those nonths because in
there sonmewhere | don't think this case should take two nont hs
by any neans to try. It will be tried in far less tine than
that, but I want to be sure that we get it in as soon as we
can.

So, | amgoing to preserve those nonths.

| want counsel to prepare a scheduling order
consistent wth what we have revi ewed today.

The hearings that we schedul ed, refresh ny
recollection, M. Lowell or M. Reilly, there was one in--

MR. LOWELL: There is a hearing, if you need it, to
call the parties together on Decenber 21 to talk to us about
the draft 6(a) order.

THE COURT: Al right, let's nmake that at, let's

make that at 10 o' cl ock.
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What's the next one?

MR. LOWAELL: The next hearing that you have down for
us i s the hearing on the 14th of March to begin the 6(c) or
maybe conplete the 6(c).

THE COURT: That begins at 10 o' cl ock.

MR. LOWELL: How many days, Your Honor, does your
cal endar permt that week?

THE COURT: That's a Wednesday?

MR. LOWNELL: That is a Wednesday.

THE COURT: That is probably a Wdnesday, Thursday
and a Friday afternoon

MR, LOWNELL: Start Wdnesday at 10, but then
Thursday starting in the afternoon or--

THE COURT: No, no. Starting all day on Wdnesday.
W will either start at 9:30 or whenever. It depends.
soneti nes do pleas and other things between 9 and 10.

MR. LOWELL: So, should we say 10 for the order?

THE COURT: Say 10 for the order.

MR. LOAELL: And then should we block full the next
days, Thursday and Friday, for the 6(c) hearing?

THE COURT: No, Friday afternoon only.

MR. LOWNELL: Friday afternoon only?

THE COURT:  Yes.

MR. LOAELL: So we will start all day on the 14th,

and then we wll continue at 2 o'clock? Is that 2 or 1 p.m?
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THE COURT: On Friday? 2 o'clock.

MR. LOAELL: Friday at 2. | amthinking we don't
have it right, so let ne say it again.

W will have a full day of the 6(c) hearing on
March 14. And if the Court woul d advise what the order should
say for the 15th.

THE COURT: That's the Thursday?

MR. LOWELL: That's the Thursday.

THE COURT: The full day.

MR. LOWELL: Full day. And then on Friday--

THE COURT: If we need it on Friday, 2 o'clock on.

MR. LOAELL: Now, we understand. And that is the
hearing schedul e that we have now just agreed to.

THE COURT: Al right. And put in the other
deadl i ne dates that you are focusing on as well in this order
so that--

MR. LOWNELL: Yes, when they have to submt their
6(c) and we would submt our 6(c).

THE COURT: Precisely.

MR, LOWNELL: We will say that the 6(a) order will be
submtted to the Court no |ater than Decenber 15.

THE COURT: In the neantinme, of course, | will go
back to work on these notions and consi der whether evidentiary
hearings are needed on these that | discussed with you today.

MR. Di GREGORY: Your Honor, for the purposes of
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drafting your scheduling order, would you like us sinply to
note that the CIPA Section 6(c) hearing begins on the 14th at
10 a.m and just for our cal endars and your cal endars
understand that we will be back the next day and Friday if
necessary? O do you like all three days refl ected?

THE COURT: Go ahead, so the Cerk's Ofice knows
that | am engaged, put all three days.

MR. D GREGORY: Yes, sir.

MR. REILLY: Those will be closed hearings, Your
Honor .

THE COURT: Those would be cl osed hearings. And we
will need this gentleman to sweep the courtroom and do
everyt hing el se.

Anyt hing el se to be acconplished-- There is nmuch to
be acconplished, but we cannot do it all today.

M. Prabhu, are your people here?

MR. PRABHU. It is just ne, Your Honor.

THE COURT: Al right. Al right, | thank counsel
again for your cooperation.

M. Nassi kas, did you have sonet hi ng?

MR. NASSI KAS: Just, Your Honor, one final matter.

Qur understanding was that | think in m d-Septenber
t he Governnment may have reported in response to the Court's
request for a leak investigation. W have never heard

anything and don't know if there is anything that can be
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shared with us.

W did hear from CBS News- -

THE COURT: It's ongoing. | know about it.

MR. NASSI KAS: kay. But we have--

THE COURT: | amwatching it.

MR. NASSI KAS: | nean, just for the Court's benefit,
we did hear fromsone senior officials at CBS News that no one
at CBS News has been contact ed.

THE COURT: Ch, | know what's happeni ng.

MR. NASSI KAS: Ckay. Thank you, Your Honor.

THE COURT: Al right. Thank you.

MR. LOWELL: Thank you for your time, Judge.

MR. Di GREGORY: Thank you, Your Honor.

HEARI NG CONCLUDED

| certify that the foregoing is a true and

accurate transcription of ny stenographic notes.

Norman B. Linnell, RPR CM VCE
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IN THE UNITED STATES DISTRICT COURT {'; r
FOR THE EASTERN DISTRICT OF VIRGINIA i ;

Alexandria Division i)

1B I

CLERE Hu Lorod #
LECENDHA, VGl

UNITED STATES OF AMERICA )
)
v, ) Case No. 1:05¢cr225
)
)
STEVEN J. ROSEN )
)
and )
) )
KEITH WEISSMAN )
ORDER

Now before the Court is the government’s motion to clarify certain aspects of the August
9, 2006 memorandum opinion (Docket No. 351), denying the defendant’s constitutional
challenges to 18 U.S.C. § 793. For the reasons stated from the bench,

The motion is DENIED.

The Clerk is directed to send a copy of this Order to all counsef of record.

Alexandria, Virginia
November 16, 2006




