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THE COURT: Al right, this is the United States
agai nst Rosen and it is-- \Wat's the nunber, please?

THE CLERK: 05-cr-225.

THE COURT: And the record will reflect that counsel
are present.

And the defendants are al so present? They are both
present as well.

Good norning to all of you. The delay in commencing
was that | had other proceedings this norning, and indeed a
Nat ural i zati on cerenony.

For 20 years now | have been perform ng
Nat ural i zation cerenonies, and they never cease to be a
power ful ly noving experience and one of the unmtigated
pl easures, few | mght say, of this office | amprivileged to
hold. It is very nice, and | join in it wth sone greater
feeling because | am not native born either.

So, that's the reason for the | ate comencenent.

Now, there is, there has been lately a flurry of
papers. | was not here, | was in R chnond sitting by
desi gnation, so | have not been here, but | have read al
t hese papers and consi dered t hem

What | amgoing to do is to tell you where | stand
and how | intend to proceed, but then | wll give you an
opportunity to conment on it.

And this hearing should be open to the public. And
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| am going to be clear about what is and what isn't open to
the public. There is a m sconception about that, due to what
| will termat the appropriate time a hyperbolic
characterization of a pleading, but | can understand why it
was termed that.

In any event, we are in the process of, in this case
we are in the process of conplying with the dassified
| nformation Procedures Act, known as CIPA. And | say this for
people in the courtroomas well.

This is a statute passed by Congress for the purpose
of, for the purpose of establishing procedures for Courts to
followin using classified information in prosecutions of this
sort.

And underlying the statute is, of course, the two
interests: One is the interests of protecting the secrets of
the United States, and the other is in ensuring a fair trial
to the defendants. That's very sinply put, it is nore
conpl ex, of course, then that.

We have al ready gone through a portion of the ClPA
process in this case. Wich is to say, the parties have
i ndi cated what information the parties believe they want to
use that has been designated by the Governnent as classified.

And the Section 6(c) portion is that part of the
Cl PA procedure where the Court now consi ders whether summaries

or substitutions that are proposed by the Governnent are
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adequate to insure that the defendant has a fair trial and
really necessary to protect secrets by the Governnent.

And so, the Governnent filed its Section 6(c)
pl eading, in which they claimthat certain of the information
is required to be, is required to be sumarized or
substi t ut ed.

And i ndeed, in that notion they have al so suggested
a procedure, which is commonly known as the silent wtness
rule. And it is a procedure whereby, as the Governnent woul d
have it, the defendants woul d have the full extent of the
i nformation, the Governnent, of course, would have the ful
extent of the information, and the jury would have the ful
extent of the information, but the public would not.

In that notion the defendants-- O that notion
caused the defendants to file a response to it called a notion
to strike. Now, in their characterization of the Governnent's
nmotion, they used the term"close the trial."

Vell, | think that's a | awer's, good | awer's
characterization, but it is hyperbolic. There was no notion
by the Governnent to close the trial, but it is perfectly
under st andabl e that that shoul d have engendered sone interest
on the part of the press, which caused the filing of the
not i on.

So, what | amdoing is maki ng cl ear what's under

seal and what isn't going to be under seal.
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And all Cl PA hearings that involve classified
information are by the terns of the statute to be held under
seal. And for that, of course, | refer all of those in the
courtroomto a reading of CIPA. You don't have to be a | awer
to read and understand CIPA it is very clear.

O course, CIPA doesn't answer all the questions.

It does not answer the question whether this fairly novel, so
far as | can tell, procedure suggested by the Governnent is
warranted or sanctioned under Cl PA

That's the essence or the thrust of the defendants’
motion to strike. Wat the defendants say and the reason they
characterized-- It wasn't the Governnent's notion to cl ose
the trial, it was the defendants' characterization. But what
the defendants say is, ook, if you don't give the public this
information, there are other objections they have other than
this, but this is the principal one, if you don't give it to
the public, that amounts to closing the trial

The issue of whether the procedure that is suggested
by the Governnent, whether that procedure is appropriate or
barred by the Constitution is an issue that in ny view can be
argued and di sposed of without reference to specific
classified information.

And, therefore, that argument can be in open court,
and shoul d be. Because, renenber, at |east as | see the

Court's task under CIPA, is that we ought not to have, and
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i ndeed in any case we ought not to have any proceedi ngs under
seal that don't have to be under seal. As much as possibl e of
any proceeding, including this one, should be public, open to
t he public.

And so, that argunent, the argunent of whether we
can use the silent witness and the argunent about whether it
is constitutional to have the jury and the parties know the
material but not the public, seens to ne to rai se inportant
guestions that have not been fully briefed yet by the
Governnent. | amnot sure that they have been adequately
briefed even by the defendants. But they need to be briefed,
argued and resol ved by the Court, and that can be done in
public.

At the sane tinme, the Section 6(c) process needs to
go forward, there is no need to stop that, except wth one
exception which I wll talk about in a mnute.

The Section 6(c) process, for those in the courtroom
who may not be famliar with it, the Section 6(c) process is
that part of the Cl PA process in which the Court considers
whet her the Governnent's proposed use of classified
informati on by way of redactions or substitutions or summaries
or what have you is necessary and appropriate, and consi ders
whet her the defendants' objection to that should be upheld.

That has to be under canera-- O not in canera, |

amsorry. That has to be under seal by statute because it
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considers classified information.

Now, you should know that if the Court rules in that
regard, the Governnent has the right to an interlocutory
appeal if the ruling is objected to by the Governnent. That
should go on-- | amgoing to set the date. | granted the
def endants' notion not to file their brief-- Their brief
woul d have been due | think yesterday under the schedul e, but
| entered an order saying, you don't have to file your brief
yesterday, | need to look at all of this material you have
filed.

But I amnow going to set a date today where they do
file their answer, we go ahead with 6(c), but I amal so going
to set a schedule for determning the neta-Ilegal question, as
Il will call it, that is the question of what the Governnent
proposed, can they do it.

Now, the one exception to that is this. Now, it may
be necessary-- Well, let me put it this way. | think it is
possible for the Court to consider many of the defendants’
argunents without any reference to classified information. It
is just a general question of due process and other things.

However, | think the defendants can nake an
i nportant point by the quantity of information. And for that,
| have to go through, | have to see what the | egal |andscape
or what the | andscape is after the 6(c) process. | may have

to reassess any conclusion | reach with respect to the use of
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any procedures.

So, | want to go ahead with the process that can be
done in public about the fundanental objections that the
def endants have, inportant fundanmental objections to the
procedure proposed by the Governnent.

And in that regard, | have in mnd chiefly the
m ssing or the silent witness, use of the silent witness rule
and the use by the Governnent of the procedure whereby the
parties may have the full text and the jury may have the ful
text, but the public doesn't. And, of course, there are
subi ssues involved in these.

But | want to consider those issues in the public to
the extent that | can. And it nay be infornmed, it may be
informed, ultimately, to sonme extent by the anount, the
gquantity, and | don't know that until | go through the 6(c)
process.

So, they are going to have to proceed in parallel.
O course, at any tine sone significant ruling could end
consideration of it as well. For exanple, were | to conclude
that it was unconstitutional to proceed in this fashion, that
would be the end of it. And I don't know what 6(c) process we
woul d then go through. But we will see, we will see.

So, what | have in mnd doing is we wll set a
schedule for resumng the 6(c) resolution. And that hearing

wi Il be closed by statute and because it involves, because it
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i nvol ves classified information.

The defendants' notion to strike, which, as | say,
rai ses very inportant fundanmental issues under ClIPA as to
whether it can proceed with the silent witness and this other
procedure where the public doesn't know this information, that
| think is subject to sonme further briefing by the parties and
argunent. And that should be in open court.

And i ndeed, the pleadings should be on the public
record. | don't see any need to refer to specific classified
information in resolving that notion, at least in the first
instance. And | have already said that ultimately that notion
may have to be infornmed by the quantity, by the | andscape
after 6(c).

Now, the national security privilege aspect, which
is sonething the Governnent can ask for in addition to the
6(c), that's not really ripe yet. It should be done in
conjunction with 6(c), but sort of after 6(c). In other
words, we | ook at the | andscape after 6(c) and then see if
there is any further privilege asserted. W wll see.

So, | think what needs to be done today, in addition
to ny reviewng with you very briefly what remains to be
resol ved of the outstanding notions, which | amgoing to get
to, and | amgetting to quickly in the next week or so, | want
to set a schedule for continuing the 6(c) process. | want to

set a pronpt schedule for further briefing on the defendants’
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notion to strike, and the notion to reconsider the order
nodi fying the schedule will be in effect resol ved by that.

And as | said, the 6(c) will be closed to the
public, it will be sealed. The notion to strike, which is
very inportant, needs to be in the public, in the public
record.

And to the extent that | ultimately have to factor
inin afinal resolution of that notion the extent of what the
Governnment wants to put into this process, | don't know
whet her that will be under seal or not. W will wait. | may
do that on the papers thensel ves

Then we have the national security-- That's not
really ripe until we do the 6(c).

So, that's how | see-- And in addition, of course,
| still have the Brady notion, the AlPAC notion, the
reci procal discovery notion. And there is a notion under the
ClPA thing too that | amgoing to ask you about in a nonent.

But that really is the current status of things.

But | wanted to say this at the outset to tell you what | want
to do, | amgoing to give you an opportunity to tell nme what |
have m ssed, but it seens to nme that we need to be cl ear about
what's on the record, public record, and what has to be by
statute under seal

| dislike under seal matters, they are obnoxious to

me, but the law requires it.
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There are other subsidiary issues. | think the
defendants raise the issue of, well-- And this is really
under the procedure. This is what | want you to address when
we conme to this notion to strike, which is going to be now,
not today, but now.

The defendants nake a strong point about, |ook, if
you keep treating this matter as under seal and not public, it
sort of conveys to the jury that it is NDI. That's a
substantial point.

| can anticipate the Governnent's response, but |
need to evaluate it. The response would be, | assune, you
tell the jury, |look, whether this is NDI or not is your
decision, it's not-- And the fact that it is treated here in
a different way is nerely tenporary, but you determ ne whet her
it is NDI. And you should not be influenced in any way by the
fact that it may be substituted or sumrari zed. You have to
decide in accordance with the instructions of this Court,
which I will give them whether or not it is NDI. And you may
not consider the fact that a certain procedure has been used.
That is not a factor to take into account in your
determ nation as to whether it is ND

But these are all-- That doesn't answer the
gquestion. | have to tell you, | amsignificantly troubled by
the fact that so nuch of it will not be public. But | need to

see that, | need to see-- Actually, | would like to see nore
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briefing by the defendants.

| think what happened here is you saw their 6(c)
nmotion and you quickly filed this request to suspend and the
nmotion to strike. Well, now we have got to solve, | have to
resolve this significant issue about whether this is really
constitutional.

And | think the defendants need an opportunity to
expand on what they have submtted. The Governnent has to do
the same. W need to nove briskly and to have this matter
argued orally in public as soon as possible. And then | need
to resolve it quickly.

And | have reserved the fact that that decision on
the notion to strike may ultimately be inforned or affected by
the result of the Section 6(c) process. In other words, when
| really see what the | andscape is on classified information.

So, to recapitulate, | plan to set a schedule for
6(c); that is the defendants' response date and a hearing
date. That w Il be closed.

| intend to set a brisk pace for a briefing schedul e
on the notion to strike. Those briefs I think can be on the
public record. That hearing will be on the public record.

And | nust resolve that.

And | said, and I will repeat it, that ultimtely

that notion may have to be infornmed in sone respect. And | am

sure the defendants can say whether they think it should be
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informed by the quantity.

But don't, in these pleadings, refer to any
classified informati on because | don't think it is necessary.

And | will ask the Court Security O ficer, | think
we have sone pleadings in this case that ought not to be
classified, but we need to | ook at that carefully. Because |
don't want any nore in this record that renai ns under seal
than absolutely has to. So, we need to | ook at that.

And I would be glad to point out to you sone. And
would like for you to review the record so that we can be sure
that we have as nmuch as possible on the public record.

And then | wll do the other notions. | have those
under advisenent. And | think that would really-- There is
al so a press intervention notion, but I think this noots that.
They know what's under seal, they know what's open. They
t hought it was going to be a closed trial according to sone,
sonet hi ng on the conputer.

| think it was on the docket sheet, is that right?
It's on the docket sheet of the defendants' characterization.
| amnot-- It isn't a closed trial, it won't be a cl osed
trial, and | amgoing to be clear about what's under seal and
what isn't.

The notion seens to ne to be premature and
unnecessary, so | don't need to hear fromthe press today. |

have nmade cl ear what's under seal. Wat's under seal is
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what's required by statute to be under seal, 6(c). But this
other argunment | think very definitely needs to be on the
public record to the maxi num extent possible. And | think it
could be entirely that.

Let ne hear first fromthe Governnent on the
proposed procedure that | have outli ned.

M. Reilly, any problens with it?

MR. REILLY: W concur with the Court, Your Honor.

THE COURT: M. Lowell?

MR. LOWELL: Your Honor, we concur exactly with the
Court with one question to the Court.

THE COURT: Yes.

MR. LOWELL: You have said, and it makes perfect
sense to try to act in parallel; that is, to brief the notion
to strike and to find a neans to continue on the 6(c) process.

THE COURT: Well, they both informeach other to
sone extent.

MR. LOWELL: They do. And you are also, as al ways,
ahead on the issue that the quantity itself mght then inform
part of the first part of the argunent.

THE COURT: That's right.

MR. LOWELL: Having said that--

THE COURT: And al so your argunents on the
constitutionality of it may informwhat | do in the 6(c)

process, striking that bal ance.
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MR. LOWNELL: | see that very clearly. The question
| raise is this, and maybe the Governnent is prepared to say
this, but I don't think so. To actually proceed on parall el
tracks, that is, if we had been in the normal process where
having identified this nmuch stuff in 6(a) and now it was the
weedi ng out of how much of that stuff was going to find its
way to trial through 6(c), whether it was a redaction, a
substitution, a stipulation, we can argue whet her those words
apply to what the Governnent was seeking, but if that had
occurred, they would have nmade redactions, stipulation
requests and summaries with what was going to be seen out
there, not what was going to be seen here and here.

I f what the Governnent is prepared to say now is,
every suggestion that we nade as to what was going to be seen
out there is what we neant as to what woul d be seen in front
of the bar as well as our 6(c) stipulations, then we can take
themup one at a tine because all this piece of paper that
t hey have had through 6(a) that is now a one-liner is what
they thought out there, if they are saying, no, no, no, we are
not going, if it is going to the sane in front of the bar and

behi nd the bar, then, yes, we can proceed docunent by docunent

on 6(c).

But if they are not doing that, Your Honor, and |
i magi ne they wouldn't, then | don't-- It is alnost |ike they
have to go back to the drawing board too. |[If you don't accept
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the prem se of their procedure, | suspect their stipulations
are different.

THE COURT: That's the point, | have to decide their
procedure. And | take your point, |I think you certainly are
correct in raising this, but that's why, precisely why it has
to proceed in parallel

And | don't doubt that they may change sone things
as we go along and as | make rulings. But | take your point
entirely. | amsensitive to it.

But, M. Lowell, let ne ask you this. Do you agree
that your fundanentally objection to the procedure and aspects

of the procedure, constitutional clains which are very

substantial that have to be resolved-- Because as far as | am
aware, M. Lowell, there is no precedent for this particular
pr ocedur e.

MR. LOWELL: The Governnment woul d suggest there
probably is.

THE COURT: VWhich your view there isn't?

MR. LOAELL: Right. And certainly in quantity and
in the whol esal e nature.

THE COURT: Now, it is right, isn't it, that that
particul ar argunment can be done wi thout reference to specific
classified information?

MR. LOAELL: | think so. | think the only thing

that we coul d suggest, Your Honor, that would facilitate what
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you have in mnd, 95 percent, 98 percent of what we need to
argue in our notion to strike both on statutory grounds,
cunbersone grounds and constitutional grounds, we could do on
the public record.

| imagine to make an exanple of why this can't work,
it makes perfect sense to use the real docunent and the real
what ever. And so, having said that, | can inmgine, as we have
done in the past, a filing to be conpletely public that's 20
pages or 25 or 30, whatever, and there be a one or two or
three or four-page whatever it is that has to be the
suppl enent filed under seal, if we are going to use an actua
pi ece of evidence.

Now, that's the only thing I could think of.
Because when | want to address the Court as to how the
Governnent's procedure can't even work, if you assune it is
supported and constitutional, it can't work in a courtroom |
think the best way to show that is to show that.

THE COURT: Well, | think your point is well-taken,
but I think we can do that in the 6(c) process.

MR, LOWNELL: GCkay. But | amdefinitely with you
then that the argunent on the lack of statutory structure,
cunber soneness and constitutionality, et cetera, is very
anenabl e to public debate, absolutely anenable to public
debat e.

THE COURT: Al right. M. Nassikas.

Norman B. Linnell OCR-USDC/ EDVA (703)549-4626
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MR. NASSI KAS: M. Wiss, Your Honor.

THE COURT: M. Weiss, is that your viewin sum and
subst ance?

MR. WEISS: It is, Your Honor. W agree that your
proposal would work. | would Iike to point out one possible
downsi de that nmay not be avoi dabl e.

And that is that the way that you suggest working,
there may be a lot of work that we will have to do twice. And
it may not be avoidable. And what | nean by that is as
follows. [If we go through the 6(c) process and we exani ne
their substitutions, because their substitutions were phrased
envisioning that only the jury would hear them if you rule in
our way even in part, we may have to go to the draw ng board
on all those.

The Governnent nay say, we have to submt entirely
new substitutions because now you are telling us the public
has to hear that.

THE COURT: Well, | think you raise a point that |
anticipated, but | think ny answer to you is you are right,
but we will cross that bridge when we cone to it.

MR. WEISS: Ckay. Well, you have asked us for
conments on your process.

THE COURT: Yes. And you are absolutely right, and
| appreciate the comment, | think you are on the mark, but |

think we will have to cross that bridge when we cone to it and
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see what it actually |looks like. That's why |I want these
processes to proceed in parallel

MR. VWEISS: Yes, in tandem

THE COURT: Now, the hard part is scheduling this.
First of all, let's talk about the notion to strike.

Now, you did file a notion to strike and a
menor andum but | think it would bear further, sone
el aboration or elucidation by the defendants.

And then a response by the Governnment on why they
think that it is constitutional, practical, fair, et cetera.
And these woul d be on the public record.

And while I think M. Lowell is right on the nmark,
that | may need sone exanples at sone point, we are going to
do that in the 6(c).

So, is there any reason, M. Lowell and M. Wi ss,
why-- Let's see, the Ides of March. Well, | guess you-al
shoul d stay away fromthe Forumtoday.

MR. LOAELL: This is not the Forum

THE COURT: Would there be any reason why you could
not el aborate on yours by let's say the 21st by the cl ose of
busi ness, M. Lowell, M. Wiss?

MR. LOWAELL: May we consult, Your Honor?

THE COURT: Yes, by all neans.

And then | would have in have in mnd, M. Reilly,

that | would have the Governnent's response by the 28th
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Because you have sone material already. Wat you won't have
during the seven days fromthe 21st is what they produce on

the 21st. But | amgoing to set sone page |limts too. This
isn't going to be 100 pages. | have enough paper to read.

MR. LONELL: That seens to work for both of us, Your

Honor .

THE COURT: Now, do you think you need nore than 15
pages?

MR. LOWNELL: You are not asking us to-- Well, we
won't - -

THE COURT: No, | have got your notion to strike in
support. | want you now to add sone flesh to sone of that

because what you really did by filing that notion was to stop
the 6(c) process. That's what you intended, and you
succeeded.

MR. VWEISS: Your Honor, may |? To conformw th your
very appropriate desire to get this filed publicly, we need to
do nore than sinply file a suppl enent because we included sone
classified material as exanples in the original brief.

THE COURT: Al right.

MR. WEISS: Mich of that brief is public. So, what
| woul d suggest, Your Honor, if it would be acceptable to you,
is instead of nerely filing a supplenent to that--

THE COURT: Al right, I think that's a good

suggesti on.
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MR. WEISS: Is file a superseding--

THE COURT: Al right. So, 30 pages. 30 pages
W t hout exanpl es.

MR. LOWNELL: That's fine, Your Honor.

THE COURT: Al right. And that's by the 21st.

And M. Reilly by the 28th.

Now, we need an argunent, all of which will be
public, it will be in the public record. And that wll be--
Do | have the red book?

My plan is to have that argunent on the 30th.

MR. LOWELL: Your Honor, one thing | just need to
rem nd the Court fromour prior scheduling of events, the next
wave of religious holiday begins the very end of March and--

THE COURT: Oh, | wll accomodate all of those.

MR. LOAELL: And people will be gone, | know.

THE COURT: Well, just tell me and | wll
accommodat e t hem

MR. LOWELL: So, unfortunately, if you renenber, M.
Weiss | believe is gone fromthe 28th for the whol e period of
the holiday, which is an eight or nine-day period--

THE COURT: Al right. Well then, | wll
accommodate that. W won't do it until after the holidays.

MR. LOWELL: M d-April

MR. WEISS: | amgone for two weeks, Your Honor.

These are tickets we bought a year ago after Passover. Never
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did | imgine that this case would still be--

THE COURT: Al right, I will accomobdate that. |
acconmmodate all religious holidays. | balked a bit once when
one of themwas 30 days |ong, but--

MR, WEISS: W are leaving, ny famly and | are
| eaving for two weeks starting the 28th of March.

THE COURT: Al right. Let nme ask you this, would
you be back by the 13th of April?

MR. WEISS: | think that will be ny second day back

THE COURT: Al right. Well then, let's do this--

MR. VEISS: Your Honor, | have an electronic
cal endar which | amnot allowed to bring into the courtroom
so let ne just | ook over the shoul der--

THE COURT: Al right.

MR. LOAELL: While he is doing that, the 21st, the
28th presumably, and did you--

THE COURT: And | am now setting the oral argunent.

MR. LOAELL: Should we have the nonent for brief
reply to their statenment? As we are carrying the burden on
our notion. | nean, brief, but | just want to factor it in.

THE COURT: Five pages

MR. LOAELL: And a date.

THE COURT: Five pages. And do it by the 1st of
April or the 2nd of April

MR. LONELL: There is a weekend in there.
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THE COURT: The 2nd of April. Actually, you can
make it by the 3rd of April.

MR. LOWELL: That woul d be hel pful, Your Honor.

THE COURT: The 3rd of April. Then we will have the
argunent then on the-- | would rather have it on the 13th if
you can do that, M. Wiss? | know you are back two days, but

you are young, resilient.

MR. VWEISS: Ckay, Your Honor. | wll be back two
days, but I will tell ny wife that |I have to do sone work over
vacation and I will be ready on the 13th.

THE COURT: Well, you know this stuff.

MR. VWEI'SS:  Your Honor--

THE COURT: And anyway, let M. Nassikas do
sonething in this.

MR. NASSI KAS: Thank you, Your Honor.

THE COURT: He feels left out. So, we wll do it on
the 13th at 2 o' cl ock.

| have a trial commencing the 17th, but what | wll
do, M. Weiss, is we will do it at 2 o' clock on the 16th.

Does that accommobdate you a little better?

MR. WEISS. Monday, yes, Your Honor.

THE COURT: Al right, I wll do it then.

MR. WEISS: Thank you.

THE COURT: Now let's go to 6(c). And, of course,

you have cashed in all your chits on accommobdati ons now. Here
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is where it is going to bite.

MR. REILLY: Excuse ne, Your Honor, may | have a
moment to confer with ny col | eagues?

THE COURT: By all neans.

MR. REILLY: There may be a small issue about what
we are briefing. And | have a question for the Court. Thank
you.

THE COURT: Al right.

MR. REILLY: Thank you, Your Honor.

THE COURT: Al right.

MR. REILLY: The question we have is, the defendants
have captioned their brief and requested relief in the form of
a notion to strike our notion under 6(c).

We believe CIPA actually requires the Court to
consi der any notion we file under 6(c). And we think it would
be a waste of the Court's tine to brief and argue that issue
when really what the Court wants to knowis, is this a
constitutional procedure within a 6(c) request.

THE COURT: That's right. And | have treated it as
such, but I want it in the public. And | want the 6(c) under
seal as required.

And to the extent that | make judgnents and end up
wWth a batch of material in certain forns in 6(c), that may,
as | said, informwhat | end up-- These are all objections

that the defendants would raise to the 6(c) proposal that you

Norman B. Linnell OCR-USDC/ EDVA (703)549-4626




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

25

have nade.

MR. REILLY: R ght. And wthin the context--

THE COURT: | amgoing to resolve those in the way
that | said.

MR. REILLY: And in the context of the public
briefing and the public argunment, the result wouldn't be based
on that alone, that the Court would reject the Governnent's
6(c), it's all in conjunction with the review of the
Governnent's 6(c).

THE COURT: That's right, because if | did do that,
then you would you clearly have the right to an appeal.

MR. REILLY: Thank you, Your Honor.

THE COURT: Al right. Now, let's go to the 6(c)
schedule. Now, here is where there is a light bite because
you were on your way to getting that done, it was due on the
14th. So, we need to nove ahead on that.

| s there any reason why the defendants coul d not
submt their 6(c) response, other than this fundanental
obj ection that you have, by the 30th of March?

MR. LOAELL: Wth a question. | amsorry. So, what
the Court envisions us to do nowis to take what the
Governnent calls its substitutions and summaries as they
propose themw thin their context --

THE COURT: Yes.

MR. LOAELL: -- and treat them notw thstanding

Norman B. Linnell OCR-USDC/ EDVA (703)549-4626




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

26

whet her we think you can do what they have done, but now -

THE COURT: Assune that | can for purposes only of
your treatnment of this material during the closed process.

MR, LOWNELL: So, we will take their proposed, this
docunent and this is what we say, and say to you why that
doesn't do the trick --

THE COURT: Precisely.

MR. LOWELL: --under--

THE COURT: Because ultimately, M. Lowell, on those
sorts of things-- Let's assune there wasn't this fundanental
objection. The Court's task in 6(c) is to say, well, the
Governnent wants to do this, the defendants say it deprives
themof a fair trial for this and that reason, | have to
bal ance the Governnment's statenment that this stuff is secret
and if it gets out, it will be bad for the national interest,
and your statenent that it inpairs the defendants' right to a
fair trial. And the Court has to balance that in 6(c).

MR. LOWNELL: Okay. As long as we have the starting
point that we are using the Governnent's proposed stipulation,
summari es and redactions as if that's what they neant to say.

THE COURT: That's right.

MR, LOWNELL: We are going to tell you what our
response is.

THE COURT: But you don't at all give up your

objections to the overall.
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MR. LOAELL: | get it.

THE COURT: And M. Reilly is correct, that really
both of themare 6(c), it is just that | want this to be in
t he public.

MR. LONELL: Right. | understand. | do understand.
Yes, okay. And March 30 is a good date for us to do that.

THE COURT: Now, once that's done, M. Reilly, it
seens to ne that we then proceed to a closed hearing on 6(c).

And the date for the closed hearing on 6(c) | had
pi cked was the date | gave M. Wiss for the argunents.

MR. LOWNELL: The 16th of April is the argunents on
t he general, the overview issues of statutory structure and
constitutionality?

THE COURT: That's correct.

MR. LOWNELL: He changed it from Friday the 13th,
sort of in the Ides of March concept, to the 16th.

THE COURT: To acconmmopdate M. Weiss.

MR. LOWNELL: At 2 o'clock, you said, on the Monday
t he 16t h.

THE COURT: Yes. Now, | want to have this hearing
on 6(c) on April 11 at 10:00 a. m

MR. LOAELL: You said April 11, which is before--

THE COURT: Wednesday.

MR. LOWNELL: That's before M. Wiss is back. And

it alnost structurally, Your Honor, at |east ought to begin a
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day or two after the overall because at least in the overal
argunent on the 16th, we will have sone spillover, as you have
already said, in informng the specific.

THE COURT: Al right, then we will do it on
April 19 at 2 o' clock because | have another Naturalization,
and | never mss those.

MR. LOAELL: On that point, the 16th, 2 o' clock wll
be, | assune, the tine we need.

Do you want to block out the 19th at 2 and have the
carryover day already or see how the 19th works?

THE COURT: If it is necessary, Yyes.

MR. NASSI KAS:. Your Honor, is it possible, the 19th
| nmeet with the U S. Attorney's in Philadel phia, I am supposed
to be there for a proceeding. The 20th on | amfine, but not
on the 19th. The 20th woul d be the Friday.

THE COURT: Wen | first cane to Al exandria, we had
a master docket, | never had to schedul e anything, | never had
to worry about anything.

The one thing | hated when | practiced is | renmenber
| represented or the firmrepresented sonme conpany and they
had | awsuits all over the country, and | was to keep track of
all these schedules. And | had to appear in this court and
that court. | hated that.

| dislike the scheduling I now have to do because

it's an unappeal i ng task.
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So, what you are saying, M. Nassikas, is that you
are unavail abl e on the 20th--

MR. NASSI KAS: On the 19th am | unavail able, but on
the 20th I woul d be avail abl e forward.

THE COURT: Well, the 20th is a Friday. And | can't
doit on a Friday, | have a full docket on a Friday docket. I
have a jury trial beginning on Monday April 23.

Did | set it for the 18th or the 19th? The 18th you
were-- \What was wong with the 18th?

MR. LOWELL: 18th is fine.

MR. NASSI KAS: The 18th | amstill in, I amin
Phi | adel phia that entire week until Friday.

THE COURT: Is this sonmething M. Wiss can do
W t hout your w se counsel ?

MR. NASSI KAS:. Yes, Your Honor, if it's necessary.
Qoviously, | would like to be present.

THE COURT: Well, the problemis that after the 18th
and 19th, unless there are settlenents and pl eas and
everything else, I amin trial the rest of April. And | begin
a capital case in the beginning of May, which | have to finish
before we start this.

So, it raises a real problem

MR. NASSIKAS: |If it nust be the 19th, Your Honor,
then | don't want to delay it further.

THE COURT: Al right. W will do it the 19th at 2
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o'clock. Al right.

Yes, M. Weiss.

MR. VWEISS: A request, Your Honor, that | think may
facilitate your proposal. 1In an effort to get as nuch public
as can be and Iimt as nuch as we can what goes in, the
Governnent' s proposal about how it wants to conduct the trial
Wth the silent witness rule and so on was in its 6(c) notion
whi ch, because it contained a |ot of the underlying naterial,
was very understandably classified.

They at ny request very kindly provided to us a
redacted version of their notion that contains the |egal
argunment about the silent wtness rule and--

THE COURT: Yes. | want the Court Security Oficer
to look at that and that can be placed on the public record.

MR. WEISS: Because now it is declassified--

THE COURT: The Security Oficer will look at it.
And if it is not classified, I want it on the public record.

MR. WEISS: Right nowit is declassified, but it is
under seal .

THE COURT: Why? Wy on earth does it need to be
seal ed?

MR. WEISS: | don't know.

THE COURT: Al right, it is unsealed. | just
unsealed it, the redacted portion.

MR. REILLY: Your Honor, we would request at |east a
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day to reviewit --

THE COURT: Yes, you can have that.

MR. REILLY: -- to nake sure that there isn't any
other reason that it should be seal ed other than classified--

THE COURT: Wth the Court Security Oficer.

MR, REILLY: We will work with the Security Oficer
to do that.

THE COURT: Al right.

MR. LONELL: And we will do the sane, Your Honor, so
that the portions of what we filed that had the exanple, which
is the issue, | think what caused it to fit into the
classified aspect, can easily be renoved so that the front and
t he back can be al so rel eased.

THE COURT: Al right. Now, | will enter an order

accordingly. | wll also deny the press' notion, but w thout
prejudice. You know, watch this carefully-- | think counsel
are here for the press. Amr | |ooking at you?

MR. BROMN:  You are, Your Honor.

THE COURT: Well, watch this carefully. And if you
see sonething that you think is a closed trial, by all neans
you-all should do what you think is appropriate. But I
think-- And what you did | don't criticize at all.

You saw a caption on a docket sheet, is that right?

MR. BROMN: There is |imted information avail abl e,

and that's what we had.
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THE COURT: That's right. And you see sonething
that says a closed trial, | don't blanme for you reacting to
t hat .

MR. BROWN: Today's public proceedi ngs have been
very hel pful, Your Honor.

THE COURT: They were neant to be. | amglad you
feel that way. | wll deny your notion without prejudice to
your renewing it because | may nake a m st ake.

Al right, I thank counsel for your cooperation.

You didn't have anything else, did you, M. Reilly?

MR. REILLY: | do, Your Honor.

THE COURT: Al right.

MR. REILLY: Your Honor, at this point in tine the
trial date is set for June 4.

THE COURT: | know that.

MR. REILLY: The CIPA 6(c) hearings will require, in
our estimation, nore than one day.

THE COURT: | know that. And we will do the best we
can. And if it turns out that | need to postpone it a week or
so, | will doit. W wll cross the bridge when we cone to
it. It is an inperfect world.

You know, one of the things we don't do in these
cases, | don't know what they do in other districts, | have
never inquired, but in the Eastern District we typically don't

have | ong cases, trials go quickly in the Eastern District.
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Four to six weeks is the longest trial | can renenber there
bei ng here.

But we don't go off the conputer assignnment of
cases. | don't quit setting trials, quit setting arraignnents
incrimnal trials and pleas and everything el se. And they
just, the cascade keeps com ng.

And so, | need to watch the schedule as nmuch as |
can. But | amsensitive to that problem and we will deal
with it. | amnot going to require anybody to do the
i npossi bl e.

MR. NASSI KAS:  Your Honor, one--

THE COURT: Wat was it that they say about the
Marines? The difficult we do imedi ately. The inpossible
takes a little while | onger.

Yes, M. Nassikas.

MR. NASSI KAS:  Your Honor, we will work with M.
@unni ng on the unsealing of a nunber of briefs filed in the
past - -

THE COURT: Well, that is sonething she does on her
own. She can do that on her owmm. And if she needs your hel p,
she will contact you.

MR. NASSI KAS: The only brief | do believe really is
ripe for inmmediate unsealing is the defendants' reply brief in
the Al PAC fee brief dismssal notion we filed.

THE COURT: | amsorry, say that again.
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MR. NASSI KAS: There is the defendants' reply brief
in the fee--

THE COURT: Well, she is going to | ook at everything
at nmy request. And she is going to, if she finds, for
exanple, a brief or sonmething that she thinks needs or
deserves to be unclassified, the normal routine is that if it
is your brief, she calls and tells you she thinks it ought to
be decl assified, do you have a problemw th that. And put it
in the public record.

And if you don't give her a good reason not, then
she will tell me, I wll issue an order and that will go in
the public record.

The sane for the Governnment. She will cone to a

Governnent brief and she will say, | think this needs to be
declassified. |If the Governnent agrees wth that, then it
wll it will go. Oherwise | may have to resolve it.

But the brief that M. Wiss | think nmentioned,
that's what docket nunber? Do you know?

MR. REILLY: It was a redacted version provided as a
courtesy. It is not on the docket.

THE COURT: Ckay, that's it then

MR. REILLY: W can file it on the docket.

THE COURT: You can file that on the public record
t hen.

Al right. | thank counsel for your cooperation.
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MR. LOWELL: Thank you, Judge

THE COURT: Court stands in recess.

35

MR. WEISS: Your Honor, thank you for accommobdati ng

my schedule. | very nuch appreciate it.

THE COURT: You are wel cone.

HEARI NG CONCLUDED

| certify that the foregoing is a true and

accurate transcription of ny stenographic notes.

Norman B. Linnell, RPR CM VCE

Norman B. Linnell OCR-USDC/ EDVA (703)549-4626




