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UNITED STATES DISTRICT CO liu:r)] "f?,‘" ”é,‘ (‘If“’g‘r]r

FORTHE DISTRICT OF COLUMBYAT Mo Seeurity Officer
. cso L, ST

DNLCHTDYRT VRN OF ARMERICA Date " e Ji
. I RaEd4d "

10-395

Criminal No. Bw&S (CRK
NPT HELW O, RN rman e (CRR) FI LE D
Deter fur . JAN 39 201“

Clerk, U.S. District & Bankruptcy
ORDER Courts for the District of Columbiz

iDecember 6, 20175

|
i
{
i
1
i

for e reasons stated i the secontpanying Memorandum Oprrion, it is, ths Sthoday o
Deesnther, TULY herehy

ORDERED that the Defendant’s [177] Filth Motion to Compel Discevery i. DENIED
IN PART and HELD IN AI’,EYANC:E IN PART as sel forth in the accompunying
Moemorinduwn Opinien

FEIS FURTHER ORDERED that by no later thun 12:00 PM on December Y, 2013 (e

Goveernen! st arovide supplemental baeting addeessing (1) whether the Ceurt is correct in

sane sieuld not Be disclosed o Defendant as relevant and helplul in identifying additional
sdividuads wath aceess to the intelligence at issue.

SO ORDERED.

A L
COLLEEN KOLLAR KOTELLY
UNITED STATES DISTRICT JODLGE

REDAL‘YEE ! CLEARED FOR PUBLIC RELEASE
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UNITED STATES DISTRICT couRrT, Filed with Classified
FOR THE DISTRICT OF corunmpiiformation Security Officer

Ty
st s e QIS0 e, SumE
CNTIED ST TS OF AMERICA. = -

\ \ : | Date /0 )y

\s. f
Criminal No, 10235 (CKK)
STEPHENS HN-WOO KN

leadant

MEMORANDUNM QPINLON
thecember 6, 20135

Pewndune Sieplen Jw-Woo  Kim iy charged by indiciment with one count ol
mttherzed disclosure of national defense information in violation of 18 L.S.C. 3 793(d). and
cne contolmaking Lelse stelements in violation of 18 U.S.C. § 1001 a)(2). Presently betore the
Court is the Defendant’s {177} Si,\'th? Motﬁ% 10 (‘mnpcl:, Upon ‘considcrution of the pleadings,’
the retevant legar suthorites, and te record as a whole, the Defendant’s Sixth Motion to Cempe!
B DENIED IN PART and HELD IN ABEYANCE IN PASKCE. as set forth below

[. BACKGROUND

Phe Cowme presumeas Hmiliavity with the factual background set forth in the Momorandumn
Cpimons tearding s Defendant's First, Second. Third, Tourth, and Fifth Motions to Compel.”
I s opmicn ruang on the Detendant’s Fifth Motios to Compel Discovery, the Court reserved

sdeon two toms raised for the [est tme in Defendant’s reply brictt (1) . HEga

Y Der s Sixth Mot to Compel ("Del’s Mot."), ECEF No. [177}; Gov't’s Opp’n, i} No.
FIRO] Govies Ix Parte, In Caenera Classitied Addendam to its Opp’n, ECF No. [187], Dell’s
Repoy. ECEF NoL 1191 Gov't's Sur-Reply, ECE No. [212]; Addendum to the Gov’t's Opp'a,
FOT N[22

) . . . . .. . -
© Redacted versions of the Memorandum Opinions are available oz the public dovket
doche! numbers [133) [138]. [137), (139], and [200]. Unredacted copies are maintained bty the

{ o
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Qe es teport st essaer and o proposed revisions o the Men Jpore bt

Mot o Corapar O N0 {2001 00 12213 The Court instniered the parties “to meel wd contes

e mnerndy wad sedk funker relicf through the Defendant's sised motien o

connel A w0 Pursint 1o the Court's Onder, on Qctober 18, 20830 the parbies et an.

et s Mot e
Phe tiovermert acied they Delense’s requesty for these materials, Jd Subscyuent,

.

Petenbur nied ine precent motion seeking w compet the productien of these nuternaly ws we'bs

e ftenad discovery materials. This motion also requested clanlication regarcang twe s
cihirened By Gie parties ot the closed heanng held (o tis matter on September 27 2013 Ly o’
Pooboweva he sabreauent Opposition filed by the Government substantially nurroweld e
I
upe of e motien. As Detendant stated in his Reply, the Government’s Opposition addressed
ANt ere of the soneerns ruised 1 DetendanCs motion. Defl's Reply at 2 Accordingly, e

onby ssoe pending betore the Court with respect to Detendent’s Sixth Motien fo Compel s

Actendint 3 orecuest Tor any BEAREHR TR ERREER RS 1 the contents o e
- L LR SRRt N YO

i Hpenee reportat beue, I

NN
Waied

LT ot e o une L0 T oy Oppnac g Based on these unguceesstun searches

or thie docunient sought by Defendunt, the Government conterded that the Defendant™s maotiom

teenn pelthe o etion of the should be denied as moot. e,

Leohs Reply, Defendant asserted that the Government has focused its search too

aarrewlywnd that iy motion sought “any on e

REDACTED | CLEARED FOR PUBLIC RELEASE
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n'-\‘

PresRrs b

Inw

Ao support 1or s drpgament it ©osepnnne

scarched o by

pomnted o an eomads prrodaccd derimg Cussilicd discoseory discnesiey

S coniey nl'u See et s Moo, v, 3 ttane Vi) 200y e

At reviewy, this camatl, the Court regues.ed

e cioveiiment, pretenadaet

pevarcine bipndate o

ashordd boehing orn the Grovermient oy o whether Bus oot

wparate and cpait from the

See Order Regquiesting Sur-Repls Reeardiig Defendant’ s S

cuched lor Byt Governet,

Meton o Comyp el PO NG [0
s Order, the Govermnent tiled a Sur-Reply stating that, afte

I HES A S BV

oo wat the

sCpate

Fahibit 1o Defendant’s raasiorn

.

e

|
Goves Sur-Reply wt | The (‘luw'mmum also stated that “fdlespite the similir nonwes, these
Joenenvt wie crered by different il o difterent purposes.” A a1 T
Cionetrnent Tutther wlvised the Court that out ol an abundaniee of caton it had re reviewed

|
. . . o ' . ) . L
c-mail cobectton for June TH 2009 and sns e review revealed no drafs ot the

1 clerenced tn Exhibit 3w Derendients inoton. fd af 1-2, However, s re-

review did ancover cemaiis and cemadn altachments “sent prior to the cut-ol: ime that included

o ed Tt veoe ol nciuston 11 the referenced  in Bxiabit 310
t H N

Dets Reply at < o0 2, that the document

s 0 have invohed B See
RS as an

Daclondin ,uknm\ludgul in his Reply, see
torenvad o the other e-mail attaehed to his nmtmn .lppt.\u

bet s Meat, Bx. 1 nJc:-unvw the B
o] e wiich i o
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Ohivntane o nattoar A s 20 At Courts tequest, the Goverment niade these e-matns and .
ettt vaelable tor the Court’s ex parte ar caner veview on e oread and teturn basis
Suctovaeniy e Croterroeent led an Addendum o s Opposition (o Deterdant™s

liat an

todion, st e Uedn Rovemner 200 2015, the United States learned

urtent ddentified fo che Tast week. boars the olectronic file nime

Addeadum to Govts Opprar 1o T Jucument s entitles

and oy beoassocniiee

Jiscussed in BExhibit 1w Delendant’s motior, In s Addendim, (s

g files. Jdoat 2. Again, at the Court’s request, the Goverrmen:

tade e b ent asadable Tor the Court's ex parte, b canera review on a read and et

IL LEGAL NTANDARD
Preouani o Federal Rule of Crimimal Procedure 16(@)(1(E), “Lufpon @ defendant’s
Spied te eonerniwent onuet pertit the detendant w inspect and to copy” any item that -

st e Gleveruent’s Tpossession, custody, or conwol,)” and is Cnaterid o prepang ti

" Foy
o sought by Defendant and discussed in Lxhibit 1o Detendant's .
W ton, \\lu.n discussing Defendant’s request for tlum the Court wi'l refer -
il atackhments  contaiuing  proposed  language for inclusion 'dxc
reterenced {n Exhibit 3 to DefendunCs motion.  The Government sas
xqmmm;d W e Court and tl)giunklaul that it has conducted a comprehensive sewch ot
MUY and_e-mail _records o udividuals involved in the drafting and review of wn
prior te the cut-eff time. See Gov'U's Sur-Reply at 1.2
\s o ‘he date of ihis opinion.i this rerch has revealed the two sets of ducuments discunsaid
lie Govemnent x'ul)scqucr.ll\' ugcover additional matenals welating, woa
L v ' s the Court preswnes it will bring the existence of these
lecwmments o the attention o the ( ourt And lhu e tcnclam

ses ol t]nx om aion, the Court will trest the [

b e Saoud

REDACTED / CLEARED FOR PUBLIC RELEASE
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eGP i Boteges The Goveranent vt Ciselose iotmiation sousei unaes s
aly tUsuch evidente eiables the deferduant signiiicandy o alter the quanunn of proot o
il T Rited Sies o S eviid 132 T A 63, 07 (DG Cir 1908 (Cltation omitied)

v orre siengent three-part st applics where the Deiendunt secks clussified miormatn
Gont e Gevernnzent First the Pefendant mast show hat the intonnation seught “crons el the
cw b e ol rddevance T fan d NRec sy YVinas 867 U 2d @Y7 673 (DLC Cies TUSYY S Scevond
ihe Courtshouid determinge e wssettion af priviiege by the government s al feast o colorable
ate sl Pl the Detendant must show thit the information sought s ar least “heptul w
e cletonse of {the] aceused.” L (quoting Roviaro v. United Siales 353 TS0 350 60-0
7oL Lhls standard applies with equal foree to partially classified documents.” Af Cadir -
Caeted States, 359 1300359 319 (D.C. Clr, 2009) (ciling United States v, Rezag, 134 T.3d 1121
PLAZ0D.CL Chr, T9980),

the Delendant turther moves 9 compel pursuart 6 Brady v Maryland, 373 US085
CTON3) Bradv and s progeny hold that due process requires the disclosure of information the
o Ctvonble 1o the aeensed, cither because 1 is exculpatory., or because 1t iy impeaching” of o
government witness.”  United States v Mejia, 448 F.3d 436, 456 (D.C. Cir. 2006) (quoting
Nl ler o Groome, 527 ULS) 2030 281482 (1999))  “While Brady information s plainhy
subsomied within e larger category of mformation that is sat least helplul’ to the defendar:,
Alormation con be helplol without being favorable” ie the Brady sense.” Jd o According’y, the
Detendant s reguest 1or exeulpatory informaton utder Brady is subsumed with-n the Court™

cindests of whether requested informazion would be useful to the defense.

REDAC[ED / CLEARED FOR PUBLIC RELEASE
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HI. DISCUSSTON

Pode oo e reguest from s Sindh Motion to Compel, the Detendant sceks an

aeaer conmpethng the Governmezt w produce auy

conteate el the e heenas report at issie inthis cade, as well as any documents that identily the

ronoon fune T raw sathough e Government imally contended that no such documents
eaistod ard it Detendint’s request was moot, the Government's supplemental bricting in ths

b tlentinied vao sete ot documeas that potentiably fitthis request First, e Goverament

i

Padnent o Detendunt’s metion. See Gov'Us Sur-Reply at Lo In light of this supplementsd

Arge )

Proting orovading svidence of the RS

the Courd teads Detfendant’s motion as o request to compel production of these two sets off
i ' : :

[ NI PR

resors, See Dells Mot at 2-3; Del’s Reply at 3. Firsy, he contends that these documents

'

i |
srovide further evidence of who accessed the intelligence information at issue, and wher they

Ve poos W the “eat-0id time for publicauont of Mr. Rosen’s article on June 11, 204,

TN
| ,

REQACTED I CLEARED FOR PUBLIC RELEASE
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LT Mot ne 20 Ve ars e hat i oraar to have prepared o w the intellzence
Dot g petsen nst e seeessed e report itsell or otherwize brevane wvare of dis

conrent Ll e ned oo he conend s that the a lst ot anvone v hio diadled

sttt e o ot s ise e wad 16

ot any dratts o 1t tiat were created prior o

tving hone indi

crooon oe June TH Toov woeudd be relevant and aelpral nodentd

s '
Al Wi
(

Cors el ey infortation 2O ssae prooc o the cat-otiime.” fdl

Terond, Dietanland focuses on e ot that on c-mail sttached e Iaiibit 1o

) vndenUs moron Les §indicates that 1w

roconnntemuation for Defendant’s theory that the leek at issue originwted {roim

RRARRE [ 21 25 (cing Exo 1) Purther, because Mr. Rosen’s article reported Siggdt ";w N

i

dnec by heen s cd

posttion vould nol teasoncbly bave believed that disclosure of the information woukd damays

> Throuyhour discovery in this naiter, the (r(wuumcm has pr ovided the Delense witlt o
runnisg list of indisiduals who may have aceessed the i report, relened to as the

P Acsens He T See generaliy Mem. Op. re Fourth \101 to (,ompel CECEF No. [139] at 4.

REDACTED ; CLEARED FOR PUBLIC RELEASE
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o Sy o el n foreign naton,’”

Aot w3 Thas

snecne i tas posivon would sot peasimably behieve te v dasclosure of e feformation wo s

L e Uted States o help a foraign nation, [ The Count addiesses caciv of tese

W o the el

on a read and return basts, the Cours

onciudes et his Gecnnent o s not relevart and helpfut wo Defendant ror any of the 1easeons

. . C e ' i .
aseerted s motion, Accordmgly, the Court denies Defendant’s request to compel preduction

)
I
! i

el the K
R R N

as well a2 st of those who

actesed o reeeived the docuient. However, a list of individuals who drzlied this docement

rra prove celevant and helptul to the Deferdant. as o may identify additional individualis whe
1

cldittona) mdividncis whe accessed the inteligence infonmaton al issue prior o the “oat-ol)

e tor publication ol M Rosen’s article on June 11, 2079, Def's Mot a2, Having rovievad

| '
D CLEARED FOR Di;BLIC RELEASE

REDACTE
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Reportomnatehing the Government’s description ol G
coketend, See Addenday to Gov'Es Qpptaoat © However, although the document relates to

pers il does aet diseass the substanee et the intehiponee vontianed e i

Accordingly, beeanse the document Jdoe: ot address the substnee o

N RO repott.

aweviebly have tad

o belptul o Detencant  ddentifying additional individuals, who accessed the intethigence
[ ’ B v |

Tormaton i sae prior o the gut-olf ting.

. . ! . .
At the sume tme, siven thal it appears tntended 1o accompany th

report, I hight ol this, o list ot individuals wio

cbvieudh who aeeessed the report prioe o the cut-off time. Because the

Civctment’s Opposition does not address this issue, has ing been (iled before the Goveinman:
|
P

rrored ot chie evistence of this document, L

w Court cegaiests additional bricing flom twe

Guosenment as to ¢ U whether e Court is correct in presuming that this document was prepared

~voa individucd orindividuzls with aceess w the Report, and (2) why a st ol
v whodratied s docement prior to the cut-otT time should not be disctosed -u Dejeiin

Wl et and helprol e identying additional mdivideals with aceess to the “ntellipence ot

L
REDACTED / CLEARED FUR PUBLIC RELEASE



Case 1:10-cr-00225-CKK Document 264 Filed 01/30/14 Page 11 of 15

QEJIACTED { LLEARED rUR PUBLIC RELEASE

e U soppiumental srictin s should be tifed by no Bater than 12:00 PM on December Y,

1Y Pepding recept of s aeditond briching, the Cowt holds In abeyanee Defendant'

fcjuent fo compeat production ol a st o individuads who dratied lhcm‘u tasue, thes

Dietendart remaininge mewments, hovwever, do vot support production of the

ot s ndivaduads sl acces-od o recetved e documene

e o the

Vrpneposes o ths opinior - will hep him show what mformatior was ahely shaee

8o e TE 2009, Def s Mot at 243 feiting bx. 11 The

ac coniends, with ts pravide relevant information for Defendant’s theory that the teak wt issue

at 3. However, these arpuments are unavaihing, As discussed. u

el reveals that it does not discuss the substmee of the
ieport.  Accordingly, vonc of the informaton
comtened o the document is re C\.l 1t fo Dafendant’s theory that the leak at issue originated from

Shnlarly, because the i does not diseuss the

was bung prepared
‘nat S (ciing Def.'s Mot at 3),

o cther June l L or Juw. :2, ZUU‘) (JU\ s O

 REDACTED ! CLEARED FOR PUBLIC RELEASE
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[RURR PN Wit

wbntanie of the mitelagerce infurmastoinm thc“ seport, ity contents <o nnt shied s

vooahother e vdCisl ivolved e dratting end divserination o the

redsan i ichiene ihut the infornaton contained in the intelligenee report was bemg or had

selevint o BepIL W showing il fsenceone i My, Kim's position woutd not reasovabiy have

Cecvved toy discioatre of the information would dumage the United States or belp o teray
] .
;

deniy o Y iquoting Det s Mot at 3% Accerdingly. Detendant s not entitded o

l .
i
' '

B. E-mails and Fomail Attachments Containing Language forgg

Sane s, e Court will aot order production of the e-iails and c-miat wiuehneats
SO e s oponed feptage for tic g

oion A oo eof theal cemanls aed cenail avachmonts reveals that these docunmeins wie

cetevatt or ielprul o Detendiat Tor any uf the reasons asserled.

- JRe. ek CLEARED FUR PUBLIC RELEASE
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gl thiese eennsls ane eematd atiachinents Jooonot relale o the stintance of the

Freport ool thun those sho dralied, reeerved, and secessed these Jocuments are nol
mevicobly mdividuuds wity access 1o the iatelligence infomintion al issae, Accordingls

Detcndor s st argianea fo competiing the prodecton ol these documents is reiected.

Derendaat’™s mext set of svouments tor production: are farpely  directed a !hcm

sehich wis discussed nan e-nadl as See Defl’s Mo at -3

roitn e as Dy Howewer v the ialerests of corprebensively addreseing, Detendini’s arpnment

fae Court considers this argument i the context of the e-muils relating o the
Secissed o Bxiihe 3oto Deferdant’s motion, As with the

danenis me unasailing, 1ae e-marks wand e-manl attachiments relating w the

dicctasad o Ealibe 3 do mat discuss the substarce of the Intellipence Report at dssue
Secondingly, nooe of the nformation contained in these documents 1s relevant e Defendant™

tiwory tind the leads aissae artginated from Var the same reason, these e-muils

b ouob addicss whether individuals wvolved in the drafling and dissemination of” th2

veterenced in Uxhibiz 3 bad reason to helieve that (e intormaton conlain.d

1

1w mteiligenee epart was being or had already been

Accardingly, Gie c-nnails wnd e-mail attachments relating 1o the reterenced in
Salnbit o Defeadants motion need not be produced i thes e grounds.

Crnaity, the Court rejects Defendant’s argument that these e-matls and e-mail attachments

would Lelp Jdemonsuae thad

have beaeved that disclosure o the information would damage the United Stales or help o

-

st ation™ Der’s Reply at 3 (quoticg Def’s Mot at 3y The e-mails and c-nuail

REUACIED <LEARED Sk MFLW RETEASE
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T

ko relatiay o the in Lxhithit 3w Dofendunts maties

Lontain el

Accardingly, 1o the absenee of any

these c-muels and e-mail attachiments prepaced

and that soecone i hes positior would

orhich oo aation

IV, CONCLUSION
For e tareroiny easons, Detendant's [177] Sixt: Motion to Cowmpel Discovery s
DENIED IN PART aod HELD IN ABEYANCE IN PART. Specifically. Delendants icitor
~ DENIED with respect to production of the

referenced i Exhibit 1w Defendint’s mouon, ang the bst of

for purposcs ol his

Sdivemedowho accessed erceeived ths ducument. Detendarnt’s motion is simila-iy DENTED
|
H . I .. .
wath renocst G che eemails and cemail attachments con® aning proposad fangape oo

vt Bahivie 3w Deferdant’s motion Howeser, Detencay ™

refereneed

saotien s HELD IN .»\lBl\‘,\'.»\:\"(‘I", a3 o praduciion ol st of individuals invobved in the

By no fafer than 12:00 PM on Deecmber 9, 2013,

o coveorens s anil ile wosupplemental briet addressing (1) whether the Court s conect i

WLLARED AR 2uBlt HEFASE

REAVI NS AV



Case 1:10-cr-00225-CKK Document 264 Filed 01/30/14 Page 15 of 15

R¥IACCE™ CLEARED FORPUBLIC RELEASE

I s Wit access e the dutelligence at dasue. An appropriate Order accompanies e

Sloreraen G

COLLEEN KOLLAR KOTELLY
UNITED STATES DISTRICT JUDGE
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