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Fifed with the Classifid

UNITED STATES DISTRICT COURT ‘wiimation Security Off.cer
FOR TUE DISTRICT OF COLUMBIA ‘ 150“{“?%_“[,_—-__,*
Dae W (LIS

UNITED STATES OF AMERICA Criainal No. 10-225 (CKK)
\.

STEPUHEN JIN-WO0OO KIM,

e e e v St

Defendant.

DEFENDANT STEFHEN KIN'S RESPONSE TO THE GOVERNMENT'S
OBIECHONS TO 1S SECOND CIP'A SECTION S NOTICE

Jsteadunt Niepied, Kim, by and theough undersigned counsel, respectinlly submits the
tolicaning response 1o the government’s objections ta the adequacy of his second CIPA § 5
setice. The covernment’s abjeciions are based on an unduly narrow ceading of CIPA that finds
0 suppart i e wa! of the Actitseif or the case lasw interpreting its provisions. The
sovernment s claim that defendzni should be required o pravide even greater speciticity than
Ly een pronided o s second Section Five aotice ignores the fevel af detad in the
tetiectse §and sverdocks the factthat. in many instances, evidence at trial will Coasist of ot
anly classified docuntents. but also the testimony of government witnesses regardiug those
documents. The coverniment’s approach elevates form over substance and, if accepted by the
Cuurt, wauld brigs CIPA proceedings in this case w a grinding halt as the defense attempts o
itetiae and e pe every senteniee of classiticd infarmatioc contained in the discovers that the
Adrtens s reseaniably enpect @ disclose ot al.

i TUE PROCER STANDARD GNDER CIPA SECTION FIVE
O October 15, 2013, defendant (lled his second notice under CIPA § 3. Section Five

tequites & defendant to “notify the attoraey for the United States and the court in writing” o he
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“reasaaably expecis to disclose or o cause the Sisclosure of classified information ia any mannet
i conpection wihiany tricd or peetriai peoceeding.™ 18 US.C. App. 3 § 5{a). The Actoniy
regqutees tat ach notsee “<hall includc o« hricfd«;scriptinh of the classified infonmatian™ at issuc.
1

Section Fove's requarements ate desigaed to make “the government . . zwatre, prior to
el Gl the classuicd mfoarmuaiion, i s wiieh will be compromised by the prosceution.™
Eoaited Statey v, Coliipn. 720523 1095 1197 (G Ul Cir. 19831 Lo that end. the detendant who
teasonahly oxpects et dis o her detense will result in the disclosure of classifted information s
tequired L tagive the court and the govermment prior notice of the clissified information
duented iavalved. [ Ulals may be thought of as the “price” the defendant asserts tie
sovernment wiil have 10 pay if the prosecution continues.™ {d. (nce the defendant has filed a
Neciron e natice, the gavernment is then given “an opporiunity ... 1oty o minimize the cost”
by ioving Sr s hearime o sclevaace. use, and admissitility under CIPA Sectuon Clag. {d.

Athougiy, by its plain tenms, Section Frve requires the defendant to provide oniy "a ric
deseription of the classificd information™ acissue, see 18 U S.CoApp. 3§ S(a, the government
tirges this Court 1o go much further and require the defendant (o provide a mare “purticularized”
stive that sdentifics ~exactly” what:aformation in [the classified documents cont@med i the
matice] the defondang seeks 1o disclose.™ Govt. Br. at 7, 1 {emphasis added). This argumeat is
wnnsiing o severul rezsons.

Viest, the oy erament’s assertion tiat tie defendant must provide a “particulacized”
notice identifying “exacth 7 what information within classitied documents he reasonably expects

Gan be disciosed it trial is inconsistent with the text and structure of CIPA. Although CIPFA

Sectian Sis requires the gavernnent 1o natify the defeadand of “the specific classificed
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stfonustion 2t issie ™ when #t moves tor @ heariog on u& relevance. and admissibility, Sectiar
tive i berer ot any such language Compare 18 US.CoApp. 3 § 6(b)(1) with 18 US.C. aApp. }
T3 Racher, as neted 2hove, Section Five requires the defendant to pravide only a “brief
deseriprion” of e dassitied intormzton atissue See 18 US CoApp. 3§ 3aa). The
Tatemuent’s mterpretation tails o ake this ddference into 2ccount, and immproperly places the
andeion the dorendant to be i cratting the sovernment’s awn Section Six mation.

the Ninth Ciecintz addressied precisely this issue in United States v. Mitler, 874 19 2d 1253
e Ce eSS cane the soverneent mischaracterizes iniss brief. See Govt Be w40 o
Modler he defeadant natitied tive govemntment tha e intended 10 intraduce i series of classitied
documents tound 2t his home and work desk as part of his defeuse. 1d. 2t 1276, His Section
Five notiee “consisted simply of 3 list indicating the lengti and title of cach document found.™

t
. The distnet court found his Scetion Five notice inadequate on the same ground urged by the
sovernmcnt in this case, nemcly hat the notice faited o st foath, intee alia, “the particuiar
contents of cach dacament 7 d.

Phe Niath Ciicunt, however, disagreed. alding that te list of dacuments provided by the
defendant was “lully adeqeate under § 3 of CIPA™ {d. As the Court explained. “[the anly
ianguage o § 3 caacemiag the form aad content of the required naotice is the staterment that “such
nattee st wcude o bree! description of the clussified information.™ [d. (quoting 18 ULS.C.
AP 2w S e listof documents provided by the defendan: “satisficd the purpase of this
tequiretient” because it ey aerted the govermment as to what classified infonmation
{dteadant! sought w inttoduce. The govemmnient hnew cxactly o which documents [defeudant]

was reterrine, and it knew what infoanation was conined in them.” Id. Contrary to the

assectionts in the con srament's braet. see Govi. Be. at 4, Mitlee thus rejected the govemment's
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Ciatee that at sdetendant mast idemtify the specific classificd cantents of cach document, ruling

wsead (et 2 §ist o the classitied documems produced by the gaverament during diseavery was

uily degiate under 8 3 FCPATT [d

Sevond, the pringigat cuses relied upon by the government are casify distinguishable. as
they mvolved defondants who cither refused to identify the specific docunents tiey intended o
presenti as past o the Jelense or retused @ file any Scetion Five natice at all. tn United States v,
alfine, 7206 T 199 (L Cl, 19830, for example, detendant naticed his mitcat o revead
“aetivities e the U8 Government with respect 1o joint fntetligence/Military operations™ as wel,
« e wtilizativn of seeret overseas hank accoums 1o finanee such operations.” Id, a 12060, The
ieventh Circu't obscrved that defesdant’s aotice failed 1o specity a single classified “activity”™
or ten of Casadicd informatton that he expected 10 reveal, and was so vague as to conceivably
metude v sensitive gavernment inielligenee and military operation (ram the creation of the
agen uat] o conducted anvwhere in the world.™ {d. at 1199-1200. O that basis. the Court
told defendant < Secton Unve notice inadequane 1d. at 1200-01,

In U nited States v, Badiz. 827 F 2d 1438 (11th Cir. 1987), the defendant failed to file anv

Neeton Five natice sdentiliing the specific classificd information he intended 1o use n suppen
L1 RS snigue "CLA involvement” defense. 1d at 1464-65. Decause he “faiicd ta comply with

the enplicit pros isfon of CiPA and has Jemonstrated no reason to justify his noacomplianee.” the
{ { ] A

" e Mo Conetswens ¢ o hald thee the defendant failed to satisfy his bucden of
detsonstrating that the documents sontained in his notice weee relevant to his detense undcr
CiPA 3 odar. See Miiler, 874 F.2d at 1276-77. The Court made clear, however, that this ruling
was besed on CiPA § 6 not s S 14 The government describes Miller as “uphalding district
court arder requiring Jefeudant o specify with greater particularity which documents or
portions of docurients were refevant ™ i his Scction Five natice. see Govt. Be. at 4, but thatss
sinphs wrong Muder expressit held Tthat [defeadant’s| rotice was sufficient under § 5.7 bt
it b Gailed 0 carry hus pueden at the next stage of proceedings under CIPA § 6. 874 {.2d at

1276-77.
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Comt preciuded hun from introducing classified evidence as pant of his defense. 1, at 1466.

Hadia thus concemed the tailure 1o file a CIPA § S natice, nat the fevel of specificity required
firder e ea,

Neither Cobinns nor Hadin addressed i case, such as this one, in which: the detendant has
camplicd with CIPACs pracedusl requirements and identified the classificd materiats he
meastrnihiy cxpects to diselase at izl oftea by page numher.” Rather, Collins and Badia
addressed imtions w which thie govermment was ynshle (o detenmine what intormation the
defendant expocted o disclose at trial, citier because defendant’s Section Firve notice was so
Sapue s W nckade alnostany covert Mactiviey,” or because defendant tuiled to provide any

Scvtion Five notice atall. Calling and Badia are therefore of imited usce in this casce. as nether

sddivssad the cruciad question of haw anuch specilicity is required (o put the government on

1

- . - s . . N - . 1 -
sotice of the chsdied infnmation that may be disclosed as pan of the defense.” The Ninth

e same s also trs of the other cases relied upon by the govemment. See Gove. Broac4-7
ited Seates v Pawgdexier. 698 F. Sugp. 316 (D.D.C. 1988). addressed CH'A's structure and
proveducal requirciients befare any Section Five natice hzd been filed. 1d. a0 319-21. The Court
Lol eut of e way T emipaasize the unique circurastances of that case, explainiag that the
Chatges A nsue were st genens and felf outside “the precise strictures of CIPA 7 [d, at 319-2¢C
Lonted States s Nonh, 708 F. Supe. 389 {(D.D.C. 1988). addressed the defendunt's persistent
sl ta comply win tne Court’s proceducal orders in the same prosecution as Poiadexter. The

it
Setendant ie that case filed a Section Five aotice that “was nearly 300 pages long™ and included
‘masses of classitied material which under no conceivable version of a defense could have utifity
whatsavver U I at 393, The Court found such natice inadequate because it exhibited “u
Jeltherue disregard ™ (or the Court's prior orders and ensured “confusion, deiay. and uncertaiaty”
daning pretial proaceeding . 1. Urited Statey v, Rewald. 889 1.2d 8§36 (9th Cir 19897, did aot
wddress the adegacy of 2 Seation Five autice, hut rather discussed whether a defeudant must

preseni arputacats reperdiag eelevance and admissibility in saciia notice. Id, at 855

“Norcover, the Hne af Eleventh Circuit cases relied upon heavily i the governent's brict s
the samie hee of cases that soundy seiected the govermment's propaosed “halancing” of interests
A the CIP Y Sequere o stage. See Coilins, 720 F.2d at 1199 (FCIPA appeurs premised ypaon e
iy pion that, 1 setenad 10 the detense and nct otherwise avoidable. such information shali b
sdisanls Tl mted Staresy_Taptista-Radrisucz, 17 F.3d 1354, 1364 (11th Cie, 1990 {7 The
district court mav not take into account the tact that evidence is ciassilicd when determining its
“ae, relevance, ar admissibiluy,'” as “the reievance of clessificd information in & given case i

REDACTED { CLEARED FOR PUBLIC RELEASE



Case 1:10-cr-00225-CKK Document 253 Filed 01/29/14 Page 6 of 14

REDACTED / CLEARED FOR PUBLIC RELEASE

Cirenit’s deeasisn @ Milker, by contrast. squarcly addressed this issue, holding that a list of

clussifted Joeuments produced by the governmient during classified discovery that the defendan
fended o use a trial was sufficient o put the governent o2 notice under CIPA § 5. See
Milter NTS U 2 3 1976

Third. the govemment’s positior on the leve! of detail required 1o i CIPA § 3 notice alsa
renotes the realit os of ! practice. Section Five “is iotended 1o cover not only inicrmation that
e defeadant plens W inteaduce inta evidence, of o State in apen court. but atso information
which wili be chicited fram witnesses and all information which may be inade public through
detendant s ctior: \ S Rzp No, 823, 96th Cong., 2d Scss.. at 7 Betore trial, the defense
sbticusty cmnat be expected ta predict precisely how govemment witaesses will respond to

Cooecxamination, or whiether thewr answers will reveal classiticd information. Yet CIPA

oxpressiv requires the ci'cnd:m: (o provide sueie notice of any classified information that may —¢
disclosed cn direct ur cross-esamination of witaesses in <o maanee, or risk & court order
preciuding “the sxamination by the deiendant of any witness with respect to any such
fermation.” IX LSO App. 38 St

Ta preserse the defenses ability 0 effectively exanming and Cross-cxaminge Witnesses, 3
detenbnt i CHPA catse must therefore a0tice wpics pokentially implicating ciassilicd

afanasto.n s Section 1 ive nolices. Such a notice cunnat incarperate the leved of precision

cowverned safels by e well-¢ f-l] shed standards sct forth i the Federal Rules of Fvidence.™
eiting Callaay, Caied j.i ales __J____ 276 1.2d 256, 238 (11th Cir. 1983) (samce); sce also
Farndevter, GY2 T Supp. at 320 ({Congress] cephasized tat the Court should not dndertake to

Salanee the aationai sceueity interests of the govemment against the rights of the defendant. bur
sather thiut i the end remicdies and sanctions against the govemment must be designed o make
thie defendant witole again ) Less than four weeks ago, the government urged this Court to
repeat these Fleventh Cir,ait cases (as well us Judge Walton's decision in United Stutgs 1. Libby,
AL Sapp 23 (DL] 20061 argving that they musiaterpret CIPA”S provisions., Sce Gont
CIPA o Reply at 2108, ihe govemment's view af Fourli and Eleventh Circuit precedent st
with cach successive motion, and is transparently results-oricated.
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deminde:d b poevemnient in this case, as the detense simply cannot know how o witness wil’
despond under oat attnal - particulacy when the defense daes nathave sccess ta the witness or

L salcmenty that ey enist Forthat reasoaq, seversl #ienes in defendant’s second CIPA

IS aotce venstd o @ speaifics defiued topic, tollowed by the phrase “including but not fimited

T and several examples of documents o factual details the defense expects 1o rely upon a triad.

flem N i derendas s aanes doe enaanpee, slales that the defeadant reasonably expects w disclos:

cuthd Laaett unon on classilied informauen. Lhe laoguage conttiazd in [tem 8 preseeves tise
detanian’s et ok such guestions at nal, without drewing an objection fron the

seserunent that e derendant tadied o notice any of the specific informztion tha: may be

Sackosed in MISWCTS.
fise et croment criticizes this approach, claimrog thet it lacks “specificity” and “any

definitenc s wivttsacter” and s enacthy “what the Eleventh Circuit condenned in Colling.™

Cort #3070 Bt as nated a2, Catling addressed @ Séction Five notice thet was far fess

sceiii than defendant's natice in this case. See 720 F.2d at 1200 (noting that defendant's

e cone svably cucomeassed Tamy seasitive povernment intelligence and militany operation
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G the crestian o the fetion uati! aow. cuaducted anywihere in the warld ™). Coilins therefore

does s sypest any inadequaey e Mr Kim's second CIPA § 3 aatice.’

SMercoter, 1o af oo ity contpiarics, the government fads 1o explatn how the detense couid
s N & {

alequately aetes any classiticd intormanon that may be disciosed during the cross-oxsttingtion

. ) . 1Y
DL W R TSN hz\c

whane teattmony wilf be required 1o authenticste wnd cuplain

setenith el e s Jecumenuts s tie case Fhe potemment argues tnat mare “definteness T s

reatired. bt fuds fo crpliien how such 4 requirement would operate in practice when the witness
A e vt be et 8t I the deteadant were instructed 0 provide a mare pardcutarized”

tolive ot e infemtation o reasonabiv expects to elicit {rom for exampic, what

vt conld e xaid than wsat is aircady fncluded in his cotice? The governtment's bricfotlers na
sostdatice ity aue. s abjections elevate form over substance without any discernable
tenelid (e paves or the Court, ;‘;hf shauld be rejected.
i THE SFECIFICITEMS NOTICED §Y DEFENDANT

Dctond anC s accand CHE A S ¥ notee isted sixteen ctegones o information the delense
" :%s<-1|;:l?l;' aaprets 1o diselose of il The gor crument does ot ubject to categories 120304,
and b, see Gavt B at 2 .1 so those dems are not in dispute As to the rematining items. the
sonertiment (gl o diseuss these categoties individually. but cither assens {our blanket
winecttans, Ldoat $-10.

e ansenc s of o discussion of the actual items nsticed by the defeadant, o s
Jufioatt e what, exactiy L the govenutent fads fLacking in Jefendant’s cotice Several of
the items deazribed by tac government as “impermissibly vague™ or “lacking any detiniteacss™

arnat Bt deser:

G ereat soty Fae defeme daas vrges the Cour to consider the zctual
Fite detotne dtlso noics 1hat as @ westimomal cvidence, this is exacdly how vounsel provaded ats
Seenon e natice @ tie AIPAC case (United States v. Rogen & Wessmany.
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Lngage of deferdants natice, which is fur niore specific thae the gavernenent suggests. he

athstanee of the povernment’s cateperical objections is addressed below

AL ltew S (FBI 302y

ftem S deleadant's notice cansists of “FBIE 302 reflecting interviews of|
o the T TS whe accessed the intelligence report at issue,” followed by aiist of specific
Rates pages frose classedied discovery at which these 302« can be found. Relyiag in part an the
Nt Circwrr - decrsion in Miller the sovernment claims that such notice 15 inadeguane becinse
e ot potd te §aitee Sttes toenactly” what informatian in these particuiar documents
e defeadat sechs 1w disclose.”™ Govi, Broacl !,

Thes obgectien is weernitiess. As noted above. the goverament misreads Milier, which heldt
tiat it indicating the teagth and title” of each classificd document provided by e
sovermme was Tt ad;qz_m!c. ander S Saf CIPAT AMiller. 874 € 2d a0 1276 The Coun
expresa!y rerected the argament made by the government. halding that the defendant was ot
reguired o ot tortu the particelae cantents of cach docunent ™ {d

Moreover the goverment’ s comphaint that the 3025 are “lengthy ™ and that it shoudd eat
e roqured o st dhrougi: the entire docament” ta determine “exactly™ what infarmation is
“estic barders on e Srivalous. The seal notice pravided by the Jetendant inctudes Bates
sunes that consist, o average, of three to four pages, which are already ponion-niarked.
Bictopdane obinage s fntends to notiee the classified, portion-muaked informmaton in these three
ot pare doctinets, vorech ke o more than a fow SURuees 1 evicw.
B. {tenis 7o 12
ltene 7 tirough 12 indefoadant’s notice consist of categories of information related to

the distribution ot capees of the
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Cutrtents-SubjectHe-CIRARrvtcetive-Order

mteiligence 1epant 16 peopic witliies the White House, and appesent contacts botween Whue

H e Naiona, ecenit O osanctd st and Fax News o fone 1L 2009, The gencrnment asserts

wchiankel obesenans tu Wrese categories of information. First, the government asgues that these

]

A0 SOt Trea-evhitnive TS withee broaad categories™ of information. Gaovt. Br a1 9-10

sevard the ovoriment asserts that eettain of these items are “new discovery demands disgnised

- CPASection S Noter 7 IS @ 1611 The government wdsa compiains that the defense has

apec s the Clesificd intorruion” within cestain iems (4, ac

e cor cranens™s “noa-oxhausuce lisc obicction stems (rom the defense’s use of the
s ecadien hatnat ] mited .7 swhich s addressed in Part | abave Althaugh the
sovermnent cemplaies that this phrase lacks specilicity and “definitencss.” it overloaks the fact
that the phrase modities (he specific topic dircctly preceding it Ttem §, for example. is limued @
wtermation regardimg x specific doctuent, “the

Nt Raorean

B he detense rearonably expects 16 disclose information reiating to the

catatl ot s ieaplained above. the Tincluding bat not limited 107 language is necessars 10
prosenie the defondant's rabit @ exainme and cross-cxamine witnesses regarding ihis ducument
which may caase the Exclosuee of additionad clasitied information.

ike ftem 8. siems 7 tarcugh 12 each foces on a specific document o topic, and provide

les Twid Leates nurebers) a7 specific nformation slreaay in the detendant’s possession

which Lo mas discione Lt nal. ven g cutsory examiteiion of these items shaws that they do wat
teiloct tread cttenenies” o the government suggests. nor ¢o these items (i 1o provide the

povarument wih nutice of the information that may be disclosed at trial. liems 7 theough 12 ace,
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L 1A oo detdted than the Section Five aotices at issuc in the cases relied upon by the
cSoverament

D evStunens ot argies that certiin sab-categorios contained ia Licms 7 through 10
e actuily i discetens demands disguised as @ CIPA Section 3 Notice.” Govt. B at 10-11.

Fa i or s objectaon s unclear, as Collins - the ealy case cited by the govermen:

farteas pregosttion qaes asi discuss, et slone recognize. such an objeciion.

CDefostan s notice does ngt request any additional discovery from tiie gavenunent. 1t
ducn whiat P A requines - it provides the govemment with notice of the specitic informaiton 0.
defense cazsanably expects w elicit from goverament witnesses ad trial. If the goverament
haw he hnew that the mtctligence

witends o abjet o e delense asking JE

7

repart 2t e Tshaudd be out in miautes” as of §:31 am o0 the maming of fune I dtem 7icis
ter exionpic the Lonernment gy move for o heating on relevance. vse, and admssibatity ender
dira ..\‘culi«“n Oaj Fhe fuct that the goverament has aot vet produced a classitied docaneat
contduing 1hin mlenaat-on s not e baas for a CIPA Scection Free abjection. Section Five

erdaat to pravide a notice: the goverament will have its oppoctunity o abyeet at

roaatires the <

e Necton Nin st Tie samie 35 lse true of other ttems fo which the government objects o

"t the stagle parsgreph of its brict explaining this “disguised discovery™ objection, the
SOLSTLINGRT Alea, TUITA daes ot countenance such an attempt gt “suddenly shifting the Burden
5, 2024 at

Bl

1o the _evermteni o anticipate and state what it fears from “greymail.” Collis
Peuas Gt Beoas 10 This quotation (rom Collins is misleading. as the cited pussuge Cactualiy
overnment's obligations eadet CIPA Scetion 0, a0t thy
s 720 ¥.2d a1 120G, Collins did pot hold thae detendant <

appearing ca page 12K addresses the
Jdetendant's burden under Scction 3. S
Nevtion Five natwe s inadeqguate because it contsined “new discavery demunds disguiied 2
I Sertan & Neace.” o Jid Hcausides suck i theory. Rather, us noted shor e, the Court
freld that detendant’s totice wis iasufticiens because it Giled o specily 3 single itew of
dassiticd infurmaton and “conccivably " included “any sensitive govemment intelligeace and
Cultlay Gpration Gom the creaton of the aation untl now ™ 720 F.2d at 1199-1200.

2
C
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“witeits-Subjretta- CHA- Rroteetive O rder

Fraaliy, the rovermment complains that liems 7, 7tb), (), 11(2). 1 X{h1 11(K). and
Hangare “engthy dacuments”™ that it should nat have to “sift through™ w identifs “exactts™
Whit mformanen 15 ot issud, Id, at i1 As noted atwve with respect 0 FBE30.s. the
yerernaen’s arsament mischaractenizes the Ninth Circuit's decision ta Mitier, which expresabs
beld thatisint ar classificd documents produced during discovery is “felly edequate™ for Sceti
Spurpeses Mifice 873 F 2dat 1276, The detense also notes that the documents at issue are
S et s ed toodentuy the classzficd information involved. The defense reasonably exoccts
Lo disctnag b dasstice sdomation contained in these podin-marked docunicats

. frews 13 aad (4

Hern 13 zad 15 a1 defendant's notice are documents generated by §
anfnvement afticials discussing the atleged disclosure at issue in this casc. ltem 13 is four pages
g atem L4 s mne pages jongg Thie govermmeat complains that these are “iengthy docamens”™
thret st <hau’d mof heve st through™ o identifn “enacthy™ what information is at issue Gose
Heoc T et san be taden satiousty

Lixe G P 3025 and ftems 7o 12, the defendant's aotice s more than adequate wnder
M a1t wientnies the spectiic classitied dacuments the defense reasonably expeets w
disctose at ot o Bates number. See Miller. §74 £.2d a1 1276, The appliczble pages are
zircady portici-uarked and shoutd tie the governmment ae more than a fow miautes (o review
Prefendant ceasenaindy expedts B disclose the portion-rmurk=d sections ceataining classiiied
i frmation ot tos

i, {tewns {3 aad 10

frens 3 and 1o in defeadants aotice are categories of information regarding the

sovernment's procedures for classifving and declassitving documents 2nd preparing mediz
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sttteracats tued on classitied documenss. The gavernment wbjects ta these items on the ground s
that they ate hraadiv worded” and “impennissibly vague.” Govt. Br. at 8-9.

A Cated share. the putjase of i Section Five notice is 10 make the government aware of
S s aEed miornntien aat may reasonabdy be disciosed as part of the detense. Collins, 720
Poda i ems 1S and 16 satisty that goal. hy providing notice of defendunt’s intent to clicit
testsveny regarding the goverement’s pracedures for classifying and declassitving informatioa
and preparing media statements on < ussified topics. The governmeant (ails to explaiu exacty
MW HGES T o o non-panteadarized” atout these wpics

Mersaer, hoeld come as ne susprise to the government that the defense will seck
CIIICHE NN on ACEC epics fa rebit the govermment's contimued reliance on the clissificd
tatere o the eieliigence report at issuc as proof that Mr. Kim had reason o believe i

‘

disclosure of e infonnation could be damaging to the United States or helpful to a foreign
wition The govertment compliams it defendant’s notice is “impermissibly vagae.” but fais w

wdidress e WV K seadd otherwise nutice dis intent to clicit testimony on these crucial

. CONCLUSION
tor tie reasons set torth above, the governneat’s objections should be dented. The
Eutetise has provided the government with a notice that is “fully adequare under CIPA § 3.7 as 1

“teliy ascrt, ] the poverament s to swsat classified imformation” the defendant reasonably

cypecis to cisclose it See Millee, 874 F.2d at 1276, However, if the Court agrees with any
pert ol the snemment’s gbjections, the remedy s 10 vequirs the defense 1o fife an amended

tevice e wonernment asserts that the Court should cither “order the defeadant to file a new

Seeton 3 Nattee™ ar “preclade the disclosure of any classified informatien falling intoe the
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siiectionable carcporics 1n the delendant's Natice.”™ Govt. Br. 2t (=12, The government ciees
S atthonity torthe Later proposiion, waich would plainty viokse the detfendant's canstitetiona!
st present a defonse tndecd, the vases relicd upan by the government demonstrate that it i
Sedtiva Dive fatiee i toand inadequaie, the proper remedy i3 to reguire the defendaat to file wn
SLCLICT EMILE Svec e e, Collins, P20 F.2d at 1201

WHERFFORF, for the reasons set fortit abone and any othiers appearing 1o the Court,

et enpections o defendant s secend CHZA 3 3 sotice sisautd be denicd.

Respectiully submuaticd,
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