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FOR THE DISTRICT OF COLUMBIA cisOMN L -

pae W J 1T joys

- . -
Criminal No. 10-225 (CKK) )

UNITED STATES OF AMERICA
v,
STEPHEN JIN-WQO KIM,
Defeadant,

DECENDANT STEPHEN KIM'S REPIY TO THE GOVERNMENT'S
OPPOSITION TO THS SINTH MOTION TO COMPEL DISCOVERY

I i Opposition o Detendant’s Sixth Motion o Compel Discovery and Request tor
Clanfication of the Court’s October 9, 2013, Ocder. the povernment agrees to satisfy. or states
that it hies giteady satistied. five of the six discovery or clarification requests made by the
Jotense Saeviticaliy, the gm‘cﬂ*mcn( represents that:
o The povenmmont bes alreidy scarched tor and pradeced alf revisions to the _
that were created prior (o 3-16 pam. on June 11,2009, Sce Opp. at 9-10. %
A
e The gevernment hus now searched for all intelligence reports acceessed by the
detendant between June |, 2008, and Sune 11, 2009, that were attributed to or denived

B:s che intelligence report at issue in this case, and will

mclude any suck reports in the review process ordered by the Court. See Opp. at 1.
e The govemnmen has now searched for “any North Korean inteHigence information
attached o, o contained within, emails sent or received by the defendamt hetween

May 12009, and June T 2009, and will include these materials in the review

pracess ordered by the Court. Se¢ Opp at H1-12,
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deterdunt's classified olecurnic media and email from May [ 2009, 10 June 11
2069 d found nene See Opp. at 12

«  {he govemment will review all intelligence reports accessed by the defendant

between hune 1, 2008 and June 11, 2009, for any infoamation regurding the 8

froduce sy responstve materials See Upp at 2,

the gonverment’s representativs feave only one stem {rom Jdefendant’s motion pending

gon the

before the Count: detendant’s request for any
votttents uf the ntelligence report at issue. See Motion at 2-3 (ltem 1-A-1). For the reasons sct

forth “n defondant’s wotion and below, defendant’s request should be granted.

gon the lntelligence Report s

Discoverable

Deteadant” s inoton sechs 1o compel (he production of any

B the intelligence report at issue, as well as documents identifving those

dang s wan drafled, received. or etiierwise accessed the requested materials prior to 3:16

p oo lune 112009, See Mot at 2, Proposed Order at 1. As the defense explained i its

REDACTED / CLEARED FOR PUBLIC RELEASE
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Delendant’s motion identified three separate reasons why the §

and a list of mdividuals who accessed that document before 3:16 p.m. on lune
P are Tretevant and nelpbui 1o the detense widentifying those individuals who aceessed the

aeliipenes nformation a issue prioe 1o the cut-alftime ™ $ee Mot at 2. Second, because one

would 1t reasonably heve believed that disclosure of the information would damage the United

States acchelp a fereign nation.™ See Mot at 3
e governmient challenges cach of these sationales in its opposiuon. See Opp. ut -9

mnent’s wpusents are unavailing,

,—

* Fie povernmem "ppc"rc tc he contused on this point, as it also responds to the defendant’s
*“PD(’M\I «muuon lhd' “he is catitled 1o the discovery of individuals involved in the drafting

: s ' e Opp at)(umpha*:ls
added). l s is not accuraye The ddwdam motion and proposed order states quite clearly that

deferdant is secking “docement(s) that identify the individuals who deafted, reccived, or
oicrwise aceessed that dmumuu .. prior 10 3:16 p.m. on Junc 11, 2009." Praposed Order at

ienpiasis added).

E Clowificd
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EW The Government's Representations Regarding the

cribed ahove (access prior ta the cut-

Witierespect to the 1irst and second rationales de

and “has not identitied any version or
4 hat pre-dates the 3:16 pan. cut-oft time.” Opp. at 4. [l the
Levernient s representing (0 the Court and 1o the defense that it has conducted a comprehensiv

warelt uf compter and ol records of thase individuals involved in the drafting and review ot

wnd has not identified any such document crezted

hetate 16 s en lune E 2009, this representation adequately addresses the first two

arguments made i defendant’s motion. [t is unclear, however. whether the gaverament s

actually making such a represcniation, for two reasens.

the govermnent's discussion of this issue in its oppasition is limited 1o someihing i

Ta the contrary, defendant’s motion sought to

eron e e

cemniper tie production of any f28%

i‘nl\' one of 1l\m¢ documenm -

been requested on dune Ii 'UU‘J W lmx 1s clear, hm\cur iy that ut least two such documents
were openly discussed in eraail correspondence provided o the defensc.

LEARED FOR PUBLIC RELEASE
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& x 1O3 Proposed Order at 1. 1 is therefore unclear to the defense whether the

FveImERNUs reference Lo a specitic document was inadvertent. or whether 1t was designed (o

santchon fimt the request actually made by the defeadant.

.
e

) povernient’s cnaice of verbiage appeurs to continm the existence of at least one

The government
B that exists. or

B ccfecred to in the cmuails deseribed in

aefendiet’ motion See Mat, Exo 1020 To be clear, however, the defense™s request was 1ot

rethanes cutstandiny

Second. the goverament’s representations with respect Wil

{
4 N - . . o - .
1238 nothing more than “zn antivipated *action” item associated with[ig

s pros e o proet Ut e document had in fact been created prior to the cut-oft time.

Opns - et the emaiis in question demonstrate just the oppasite. The 2:34 pan. emed

REDACTED / CLEARED FOR PUBLIC RELEASE
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Id. {conphasis added). the

oot that those responsible for drafting the note had 3

o putpers to paper zhnest four hours after sencding the mml ’

Fae Court shouid b reluctant to sccept blanket representations trom the government
toganding e scope and ciciaes of its search for relevant docuwments in this case. pacticulael v
honthess prepecse Ao e aeansistent with the discovery already provided to the defeuse.

A dceept e gesermment's sepresentations in this case, one would have w oclicve that. as of

lopan on e aitemona Sefore
workiing o B

satiy us i1 33 qan. that morning. Simifar representations regarding the supposed non-cxistence

-~ - - ~e I . “ J
wfounded . See Detendant’s Fiest Motion o Compel at 17-18.

tr ths mstanee the representations made by the goverrnment fail to squarely address

Actendant s request tor aay P on the intclligence report at

ssue. The remesentatons e also inconsistent with the discovery cited in defendant’s motion.

Retdier e re g o tho W representations, the Court should order the govermnment 1o conduct o

" e poveritnent alio argues duit § ! annot be relevant and helpted 1o the
detense i it was ceeated aiter the cut-ofl time. See Opp. at 5. This Court previously rejected a
stevie ergument regarding any damage assessments that post-dated the alieged disclosure See
Dvnsian o Uhind Motion at 14, As the Court explained, “logically, a damage assessment drafted
Mariy atter @ purportedly unauthocizad disclosure of infonmution would be based primarily on
et hoosvi priag o tie disclosure. . A damage assessment is not necessarily irrelevant to the
reasanableness of the l)gluld.ml s hclu.s merely because it was Jmﬂcd afu.r the ullu_cdh’
anatbarized disclosure © Id The govemment's arg,umam that K '
fiscoveranle 1 it was created afier the cut-off time is simifardy mcrillcss.

JeentavClassified
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vomprehensive scarch for anviigs
TCRPOANIN G TteTiatts.

. The Governntent’s Previously-Rejected Request for a “Substantive Showing
of What the Defendant Knew™

o response w detendant’ s third rationale above - that any B

ERPCRRRAE i~ rcleyant and helpiul in demonsirting that “someone in My Kim's position
okl G reasonadsiy flave believed that disclosure of the intormation would damzge the United

Stites arhelp aLoreen native” - the govertent presents a serics ot arguments that this Court

analivady weedted.

cond. o ds Octuber Yth Grder iregarding damage

artor rubing Tthat the Detendant was entitled to reccive damage

2003w eemphasts added) The Court-ordeted review process currently undenway with respect
to taose docanents demonsirates that whethee defendunt had access to the particular docement is
nct determueati <« o whether the document is discoverable. The government’s argument that the

B8 i discoverable because Tthe defendant acier had access w. or autharity o

information addressing
v Mr. Kim was onc of

KEUACTED / CLEARED FOR PUBLIC RELEASE
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corernment’s classificd information privilege.” and that "the defendant’s assertion thae K

M4y corrobarate other evidence in his casc is diso inndequate 1o overcome the
sovermnent’s privileze 7 Oppeat 7. But the government fails (o link these assertions to the
wwitiad subsises of detendiw’s moton . Se¢ 1d. As noted above, the motion is not based an

put raiher scis aut in some detail the taciual basis for the request The motion

specatat.on

-

wtelligence report that delendant is accused of disclosing 10 Mr. Rosen, as well asan 11:33 am.

senernment ands e ol why Brese details are insufficient o trigger disclosure under Yunis.

MMaore sver,the government’s assertion that evidence that “may corroborate™ Mr, Kim's
Aate of mind regacding the {ntelligence report at issue is Tinadequate to overcome the
sovernmens s prisdege.” see Opp. at 7, has also been rejected by this Court. {a ruling on
Jefendant’s thicd motion te compel, this Court beld:
Wit is heinig 1o the Defeadant is evidence regarding whether

ancrhicr member of the intelligence community, relyiag on

“he State Department’s leuding North Korez analysts. and ceviewed intelligence reporting on that
a daify basss. 1is highly valikely that Mre. Kim did not know or have aceess o any
: :alonuation related 10 the intelligence report at issue.

ountry on

" ALvte paind, e government incorrectly asserts that the upplicable standard is whether the
nternEion S essentiad” or "nccl‘ssaq 1o the defense. citing the Fourth Circuit's decision 1n
Uinited States v_Aba Ali. 528 F.3d 210, 248 (4 Cir. 2008). Sce Opp. at 7. As this Court has
held o at icast live separate occasions. the applicable standard in the D.C. Circuit is whether the
wlormution 1s “at least helptul o the defense of the accused.” Sce United States v. Yunis. So?
124 617. 623 (1).C. Cir. 1989}: Opinion on First Motion at 5; Opinion on Sccond Matior wt 5.
Gpimon on Thied Motion et 3; Opinion on Fourth Motiou at 6: Opinion on Fifth Mation at 3.

BLIC RELEASE
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intorination knewn 0 the Betendant 2t the die of the celease.
telicved the disclosure could cause injury (o the United States ar
could be uged (o the ad\dﬂ(d[,C ol s farcign nation.  [his type of
th-ed-pasrty anatvsis) if it existed. could potentially be relevant to
show whether objectively the Defendant should have had reason to
helieve drsclasure ot the information could be used to the injury of
the nited States or e ady antage of a foreign nation.

Opaion on Fhind Motien a: 13-15 The same 15 rue of any
soport. witich drased onthe £33 4 emady appears to contain mformation regarding whethier
Serth Korea B

Frually shie gorvemuoent retums o its previously-rejected “profier” argument. urging the
I y-rq { aing

Cort 2a reqtiire (e defendant to “make a substantive showing of what the defendant knew st tie
time of the coarpecd unauthiorized disclosure™ in arder to obtain discovery.” Opp. at 8. The
savernment drgues that this would not impose wun undue busden on the defendant because:

It was aurels menierable tor the defendant to provide covernly the
cunicnts of & lTS«‘S('l Emcl!i sence report B :
Ty B X (0 3 national news reporter
‘Nd then see that sane mu.llxgv.nc:. information broudcust to the
worid any 2 few hous later. During the pendencey of these

criminal proceedings, the defendant has never clainied that he has

oot s event
O at 349 1 is nothing sion of remarkable that attomeys for the United States couid present

W IEETRRL s G iquarety at adds wath the most basic tenets ol our criminal justice system. MMe.

The govermment ance again accuses the defeadant of scekine classified discovery "sa that he
and his atlomey < can conemn o ronstruct posthog in late 2013, what he purportedly belicved
on Jone 1120007 Opp. at 7. But despie the government's ad hominem hyperbale, this Court
fes previowsdy recognized tat “hoth parties are forced to rely on circumstantial evidence o
extablizt what Mr. Kim did ot did not befieve on June 11, and that “it is up o the jury to decide
Wietiter fthe detendant» clsim] 35 simply 2 post-hoc justification.™ Qpinion on Fifth Motion t

Phe govermment ssas 20 basis (o assert that the defendant s trying to use discovery to
canfors ar censtruct” what he helieved in 2009, and the Court should reject this as 2 ranonale

1 denving diwoners.
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Rin pleaded not wuibiv w the charged cr.imc. He therefore claims not to have “fargotten™ about
e uieged coent he elaims that it never happened. To argue, as the government docs. that Mr.
Ran mst surely remember providing the contents ofnto Mr. Rosen assumes the
detencar. s caleas o e for denving discovery Such tactics aot only violate the presumpuon
etingacence, but aiso reflect i complete misunderstanding of, or indifference w. a defendant’s
contitaonad rght 1o preseni a defense to a jury of his peers. The government's parochia!l
assertion that conunitting the alleged crinte “was surcly memorable™ to the defendant is not
sronnds tor anvihing - let alone (o excuse the government from its discovery obligations. This
window inta the goveriament’s mindset regarding discovery should give the Court pause as to
witether the sovernment aas satisfied its constitutional obligation o search for and produce
cuidenes tat contradicts the government's own theory of the cuse.

‘ .

Tae govenmett s well aware that Me, Kim had aceess 10 a substantial number of
wstelligence repors regarding Narth Karea. that he had been “read in™ o various classificd
compartments regardme North Korea. and that he reviewed intelligence reporting on North
Raremon a daly busis s unclear what more the government could possibly require to
Setermire whetlier a North Kaorea analyst like Mr Kim knew or accessed information simitar to
ti cantemts of the requesie d documents  The government's request for a “substantive showing
o what the defendant knevw ™ rings particularty hotlow in light of the fact that the goverminent has
sepeatedly denied detendant’s tequests for production of a list of intelligence reports actually
acee Sed ry Mo during the relevant time period.

WHEREFORE. for the reasons set forth above and any others appearing to the Court.

the Jefenduat's sixth mation to compel discovery should he granted.
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Respectfully submitted.

DATED: November 12, 2013 _{s/ Abbe David Lowell
Abbe David Lowell (1)C Bar No. 3586513
Kcith M. Rosen (DC Bar No. 493943
Scott W. Covle (DC Bar No. 1003985)
CHADBOURNE & PARKE LLP
1200 New Hampshire Ave NW
Washington, DC 20036

Counsel for Defendant Stephen Kim
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