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REDACTED / CLEARED FOR PUBLIC RELEASE

Filed with the Classified
UNITED STATES DISTRICT COURT Informaton Scourity QOrncer

FOR THE DISTRICT OF COLUMBIA cisoprbit e~
Dawe (& [ LL /01>

UNITED STATES OF AMERICA Criminal No. [0-225 (CKK)

STEPHEN JIN-WOO KIM.,
Defendant.

DEFENDANT STEPHEN KIM'S SINTH MOTION TO COMPLEL DISCOVERY AND
REQUEST KOR CLARIFICATION OF THE COURT'S OCTOBER 9, 2013 ORDER

_-—J——H—-hﬂ-ﬂ--—m—-v-—-'———-—-‘

Defendant Stephen Kim, by and through undersigned counsel, hercby moves this
Honorable Court tor an order directing the government to disclose the following discovery items.

This motion s made pursuant ﬁo Rule 16 of the Iederal Rules of Crimmnal Procedure as well as

1.

— et <

Mo Kim's night to exculpatory intormation as sct forth in Brady and its progeny. Sce Brady v
Marvland, 373 ULS. B3 (1963),  Defondant also requests clarification regarding two issues
addressed by the parties at the closed hearing on September 27, 201 3.
I MOTION TO COMPEL

<

Cn October 4, 2013, the Cowrt issued a Memorandum Opinton granting in part and

Jenyimg iy part detendants fifth motion to compel discovery. Sce Dkt. 165, In its opmion, the

Court reserved ruling on two items discussed in defendant’s reply brief: (1 '}—
the intelligence report at issue; and (2) —- Jd. at 12-13. The

Court istructed the parties “to meet and confer regarding these materials and seek further rehel

through the Defendunt’™s sixth motion to compel.™ [d. at 13,
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FrestasClassifiod _Gn nIentsSubjecto CIEATPrdtective Order.

Pursuant o the Court's Order, on October 18, 2013, the partics met and conterred
I-C‘i‘ﬁ"w“h”"':'-"j‘._- The government dented

the detense s requests for these matertals. Defendant now moves to compel their production

-

As the defense noted in prioe bricting, certain emails produced by the government refer to

oncdune D200 See bxc T CLASS 3212). 'l'his-ih‘ reievant and hedptul to the

preparation of Mro KimTs delense tor three reasons. Sce United States v Yuns, 867 17.2d 617,

-
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sere e tepmie a -
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S | , . _ ,, L _
First, the 15 relevant and helptul to the preparatton of Mr. kam's defense

because it provides further evidence of who accessed the intelligence information (and when)

POt o twe Teul-oT nme on June 11, 20090 1o prcpurc__.mw
opviIously nuest have accessed -01' otherwise become aware of 1ls contents, The
I

_l as well as a bist of individuals who drafted. received, or otherwise accessed that

document and any Jdratts that were created prior to 3:16 p.m. on dunc 11, 2009, are thus relevant

and - helptue o the defense in dentifving those individuals who accessed the mntellipence

atarmation al issue prior to the cut-oft tme.
|

|
- - L]
--— see Ex. 1 As the Court is aware from prior

brietmg m this case, part of defendant’s theory at trial will be that Mr. Rosen was in contact with

r

certian White House ofticials (including Messrs. Brennan, Lippert, and McDonough) on June 11,

2009 and that the wleged disclosure may have ortginated with, or been authonzed by, those

White THouse ofticials. See Defendant™s Sccond Motion to Compel at 10-121 Memorandum

Arpvatay Glassified
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Opinson on Second Mation o Compet at 112120 The contents ot the l“

are thus relevant and belptul o the preparation ot Mr, Kim's defense because they tend (o show

what mformaton was fikely shared with the White House on June 1, 2009, In addiliuu.-

also relevant and hetptul 1o the defense i determining the content of any White House bricfing

and whether individuals mvolved in the drafting and dissemination of the --h;ui
reason Lo believe that the indormation contained n the mtelligence repor —

P asect on s emait ey | | O
| i . 1

;
.*

. | _
1 “ .

detense's theory

o
-Lmd that someone my Mr. Kou's position would not reasonably have believed thar

crschostre of fie intermation would damage the United States or help o foreign nation. The

vontents ol ._-m: thus relevant and helpiul on that basts as well.
Proposed Revisions tu—-

For many ot the same rcasons, revisions Lu-arc relevant and helplul o the

1

preparation ot Mo Kun's defense as well, st us wilh-— a4 povernment
_. without accessing [|E
As the detense explaimed i its re

v brict in support of its Hitth motion to comncl, see Reply at
PR O
“Freatas-Classifed _ Contents SubjecttoCHPA Protective Ordor—.

| J
|

ctnpluves or contactor could hot begin revising or editing
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—ur ht:n:mning aware ot 118 conlents, Any revisions to --:src thuy relevant

andd helpful wo the defense, as they wo demonstrate which individuals accessed the imtornuation
ssue prior to the cut-oft time, Such revisions are particularly important 1 this case, as the
vovernment has acknowledped its ditficulty in determining when certain mdividuals mvolved i
Im'—;num:r:ﬁ accessed the mtormation at issue., Sce Dkt 91, Lx. 4, at 3 (Nowv. 30, 2017
Ceter) Fhe tnine that a partentar individual created, modificd, cdited, or saved o revised version
ot _. may theretore serve as the best evidence of when that person accessed or
reviewed the mformation at issue, as well as how that timing relates (o certain phone calls to and
trom Mro Rosen on June 11, 2609,

Second. revistons 1o _;]]'C also relevant and helpiul to the dedease because

they tend o show how an intelhgence analyst i M, Kim's position was Hkely o assess the

mtormation contained in the intelligence report. --_

for example,

would corroborate the defense’s view that Mr. Kim could not reasonably have believed that

disciosure of (the mformation would be damaging 1o the United States or helplul w o foren

SHI1INIE

|

Delendants fiith motion o compel discovery stated that the parties were still discussing,

nter_alpy, detendant™s requests for (1) “any documents  addressing —

_:*-“*:1xc.:c.1 ot miormation known to the detendant at the time of the atle

o the charped mitethgence report that was accessed by Mo Kim between June 1, 2008, and June

-t

ed disclosure,” and

{
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LT 20007 Fanth Motion to Compel ar 16417, Defendant’s requests were based on the Court's

cartrer Memorandum Opinion on delendant’s tird motion 1o compel discavery, whieh held thi

m,:r.. oy discoverabie i they were based anmtormation known to the defendant al e

tine of the alleped disclosuee, See Memorandum Opinon on Third Motion to Compel at 15-17.
Durnng the closed hearing on September 27, 2013, the government indicated that i had
started o cotfect documents responsive  to detendant’s  requests, “with one exeeption ™

Transernipt ol Sept, 270 2013 Closed Hearing at 30, The government stated that while 1t bad

Ceolected all sieh reports accessed by Mo Km during that dale range l" It

Creowonld be vers difficult o d?’ and we think that that’s so far removed to not be probative of

anythimg.™ {d.

Prier to the closed hearing, the government had not raised the issac ul“-

_in thie parties discussions ol the requests during the meet-and-conler process. At e

closed hearing itself, the defense clarificd tlml 1t had not uuecd Lo lhl.-, approach, as 1t asked the

covernment to be comprehensive™ inoits scarch and o review all reports "

compiases wldeds gven the governments assertion, the defense now renews s motion o

compel the production ot any classitied intetligence repor | GGG TR

-;m he charged imtelligence report that was accessed by Mr. Kim between June 1,

2008, and June T, 2009, as well as any docunients addressing -—

~Lyeatas-Glassiied -_( ‘vutenteSubjeetto CIPA Protective Order
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Lhe retevance and helptulness of information rcgurding-i:-: apparent from
G dovuments that served as the basis foc defendant’s original request. —

:
!

P
.[ l
!

[ntormation regarding -is relevant and helpful to the defense, as any such

IR

Information kKnown o the defendant at the time of the alleged disclosure tends to support the

Jelense’s theory that Mr Kim could not reasonably have believed that disclosure of the

|
|
i |

- gl -
T = [] - rr— 4 4 T I - - T e L W L agm LA | e _—————

3 - . . I- | -n
I taen the intetligence report Jl:;ch states that

~Freatny Classificd — @malvirﬁ-ﬁubjtct-t'rrﬁ‘.l!"';i‘i" Protective Order -
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uitormation would damage the United States or aid a foreign nation. because the information

contaned in the mtellipence report —.Tu fully respond to detendant’s

requests, the government must therefore include intetligence reports and other mdonnation
regarding -_ol'lhc atleged intelhpgence at wssuc e ths
case. he Court should so order
11 RIEQULEST FOR CLARIFICATION

On October 9, 2013, the Court ssued an Order setting forth a discovery process tor the
production of certun documents outhined by the purties and the Court during the closed hearimg
on September 27th To ensure that defendants understanding of that process s cousistent with

the Conrt’s Order. the detense respectfully requests that the Court clarily two particular aspects

ol the October Sth Urder., |
A, [ntcelhgence Reports Known to the Defendant

During the closed hearing. the parties discussed the process by which the govermment has

coaltfected mtellipence reports and other documents accessed by Mr. Kim between Mav 1, 2009,

and June TE 2009 0 order to approxomate what was “known™ by the defendant wt the tme of the

R

alleped disclosure. r, at 7-29, \ls the gbwmmcmacknmwlcdgcd at the hearing, the partics
have usaed the phrase Vintelligence report™ to include not only reports accessed by Mr. Kimon
_- but alse emails containing ntelligence information that My, Kim
apparently reccived from the mtelhigence community on a regular basis. Troat 19-200 The
detense beheves that the Court’s Ovder incorporates such ematls by addressing “all intelhigence
reports relating to North Korea with celectronically accessible dates (e.g.. the dute on whach the
document was created, modilied, or fast accessed) between May 1 and June 1, 20097 Ocder at

2o The defense thus asks the Court 1o clarify that any such emails must be ncluded e the

Freatas Glassified _ ContentySubject-to-ClPA-ProtettiveOrder-

.
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covernment s colicction of relevant “intelligence reports™ acceessed by Mro Kim benween Mav |
ancd June T, 2009
Ducimg the closed hearing, the parties also discussed the government's proposced process

for determimng what mformution was “known” by the defendant at the tune of the alleped

_- Do 20-300 In particular, the detonse agked the government to include

i provess any mieligence reports | TEGGTE T 8 N N

that were accessed by My Kim between June 1, 2008, and June 11, 2009, [d. The rationale for

Jrnelosurg SULRITSRITL

= rramnk

Uis request was farely stripht-forward: i addition to the mformation “known™ to the defendant
s deseribed atove, [ TR such repors actwally accessed by the defendan

are a naturad place to ook tor itormation known by the defendant .—-

The Cownt’s October Yth Order requires the government o gather all intelligence reports

dceessed by the detendant _ and Tthen compare the mformation m the
colfected reports o [ NRREEGEGEGEGNEGEGEGEGEEE - i 20v cxist -0 detenmine i there is any overlap

botween the mtormation 1 the collected reports and the information on u-*llic:h-

—:'u'~: basad” Order at 20 The defense respectfidly requests that the Court clanify twao

ANPeCts O Hhs prowess,

Frest, Tor purposes of comparing the two sets of information, the defense requests that the

Court clanidy the definttion of what information __—wm

“EnownT by othie defenaant at the ume ot the alleged disclosure. The detendant’s request tor

T IEETamap ey bm o Ly W WS ke b ol - el crhk ¢ . = rm - o.a T ke l

As noted above, delendant has moved to compel the inclusion of any intelligence reports

_ in this process as well,

“breatas Classified Cuontenis Subject-to-CHRA Protective Order
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mtended o he moaddition to—rather than sepuarate from --us request for atb ntelhpgence reports
2000, and June U 2004

regarding North Korea actuably accessed by Mo K between May |

y

i othet words, te determime what was “koown™ by the detenduant l— the

detense asked e government to compite the intormation described in Subpart A above, elus any
additional intefltpence reports aceessed by Mro Kom betsween June 1, 2008, and June 11, 2009
_n Both sets of materials dare nevessary (o approximate whtl
was known by the derendan: TS O - . i o i
atteged disclosure. Otherwise, for example, an electronie document or an emuil -
——lhm was accessed by Mro Kom duning the relevant time penod

would not be capuared by the government’s process (aniess the same comments also happened to
k _

be included e another intellipence report — cven though it was clearly sometting

“huosetT by ote detendant at the time of the alleced disclosure. The defunse theretore

respectitdly asks the Court o aanty that, when the povernment runs Hs compurison, it nuis
mciude the “intelliyence reports™ related o North Korea as desceribed it that scetion of the
Court s arder discussing damage assessments. See Subpart A above.

secornd, e detense notes that, when the governmient pertorms the process described in
the Couwrts Oreder, o may very well discover information that 1s independently prodducible. e
Court’s Order should not be read to excuse Ui oovernment from producimyg these matenals.

The process avreed to by .thf:: narties and desertbhed in the C‘oﬁrl’s Order s tor a himited
purpose, namely o deternune whether damage _I assessments that were nop accessed

|
by Mr.Kim st be produced becanse they were based on information known by the defendant

s e o he e i
Freatay Classified -—Gmilemsﬁuhjum- to-CHPA Protective Order -
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-_—lhr example, the process deseribed i
e Court'e Onder would be utilized 1o determine whether -mu:st be produced
Dovatse Howas based oninfermation known by the deferdant at the tme of the alleped disclosure
Lassuming, ol course, that Mr. K did not access _-llimsclﬂ

[ patharne the various intetligence reports and clectronic docunents accessed by Mr.
nun prior to the atleped disclosure. however, the government may weltl discover information that

Ladmeaverable s own neht, idependent of any comparison process. Por example, the

sovernment might find that Mo Kim aceessed an intellinence repon .‘ it
—_- That mtethigence report should be plamly discoverable

under the Court’s Order, as it 1*, a douunult accessed direetdly by Mr. Kim that goes directlv

whether --— N CONIPArISQIY would be necessuryv. Similarly,
e K aceesed ten ather sepores [N+ 1 ks leasing up w0

disciosuie, severad of which turned out 1o be --—

those reports waaid also De discoverable, as they collectively would wend o support the detonse s

ST “y v . 5 - S, L . _ , , ~erg -i,‘ : | . . . | fr '
theory thut Mro Kim could not reasonably have believed that the information contatned in -

reports provide divect evidence of what was known by the defendant resarding -umi

contidenve feves at the time of the alleged discloswre,

e detense assumes that the government would produce any such intormation under

Hrady as we i thiat

| as this Court’s Opianion on detendant’s third motion o compel. whic

nlarmation Known by the detendant at the time of the alleged diselosure 1:.;5;:1&1111;;-

—-i:a discoverable. Sge Mem, Op. ot 15-17 10 there s any uncertamty

1 E
; ]

Treat as Chassified -—C’ﬁntettlsﬁu hject{o-CIPA-Protective Order-.
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e
"'"I-'-wn..-..h__

o this pomnt, however, detendant now moves to compel the produClim’i of oy miethyenes

reports o other documents accessed by Mr. Kimn regarding -—
_- or the astelligence community’s confidence level _prior o

Junc TH 20090 To be clear, this request for any information accessed directdy by Mr. Kim

--15 separate from the process described in the Court’s October Yth Order,

ard remans outstunding,

WHEREFORE, tor the reasons set forth above and any others appearing 1o the Court,
detendint’s seah moton o compel discovery and tor clarification should be granted. A

proposed Order s attached,

Respectiully submitied,

DATED: October 22,2013 /s’ Abbe David Lowell

Abbe David Lowell (DC Bar No. 358051
kerth M. Rosen (DC Bar No. 49594 %)
Scott W, Coyle (DC Bar No. 1005983)
CHADBOURNE & PARKE LILP

1 200 New Hlampshure Ave NW
Washington, DC 200306

Cownsed tor Defendant Stepriert Kin

Trest as Classitied _ﬁunlcn is-Subject-to-ClPA-Protective Order--
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UNITED STATES DISTRICT COUR'T
FOR THE DISTRICT OF COLUMBIA

UNTTED STATES OF AMERICA Criminal No, 10-225 (CKK)

STEPHEN JIN-SWYWOO KM,

PDefendant,

- [ K - - L - LY r L a4

PROPOSED ORDER

For the reasons st torth in Detendant Stephen Kint's Sixth Motion to Compel Discovery,
s hereby ORDERED that:
(1) Fhe povernment shall produce any --—un the
S ..
-
ntethgence report at tssue. as well as document(s) that identity the mdividuals
who drafted, received, or otherwiase accessed that document, or any dratis or
cevistons to that document, prior to 3:16 pam. on June 11, 2009,

(2} The government shall produce any revisions -—

created prior to 3:16 pan, on June 11, 2009,

() With respect to the review process for determining the discoverability of “damaye
asseasments deseribed m the Court’s October 9, 20103 Ocder, the government
shall mclude ematds recerved by Mr. Kim containing intelligence mformation

related to North Korea (in addition to --—amd

other electronie documents) when it collects information “known™ by the

deltendant at the tine of the alleged disclosure. See Transcript of Sept. 27, 201

Closed Hearmg at 19-29,

Treatas Class ﬁﬂd— Cantents-Subjeet-to CIEA Protective Order
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(4} With respect 1o the review process for determiining the discoverability of

sovernmuent shall;

L) inctude mtelhigence reports --—
-- as those rehied onin the churged wtethgence report when it

colteets those intelligence reports accessed by My, Kiny between June |

SOUS, and June T 2009 and

b |

b nehnde all melhipence reports and other documents related to North
Norea that were accessed by Mr. Kim between May U and June T 2009,
when it colieets information “known™ by the defendant at the time ol the
alleged d%sclusum

(S The government shall produce any document acceessed by Mr. Kim prior to June

I- or (b) the intelligence community’s confidence fevel

“Treaf as-Classified- Countents-Subject-to-CA-Protective-Order




