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PROCEEDI NGS

THE COURT: Calling the case of United States
versus Thomas Andrews Drake, crimnal nunber RDB 10-0181
here for sentencing today. |If counsel wll identify
t hensel ves for the record, please.

MR. VWELCH. Good afternoon, Your Honor. WIIiam
Welch for the United States.

THE COURT: Good afternoon, M. Welch.

MR. PEARSON. (Good afternoon, Your Honor. John
Pearson for the United States.

THE COURT: M. Pearson, good afternoon

MR. WYDA: Jim Wda fromthe Federal Public
Def ender's O fice.

M5. BOARDMAN:  Good afternoon, Your Honor.
Debor ah Boardman, Assistant Federal Public Defender.

THE COURT: M. Wda, Ms. Boardnman, nice to see
you agai n.

CGood afternoon, M. Drake.

THE DEFENDANT: Good afternoon, Your Honor.

THE COURT: W are ready to proceed with the
sentencing in this case, the defendant having pled guilty to
a one count crimmnal information in this case, specifically
exceedi ng aut hori zed use of a government conputer in
violation of 18 United States Code, Section 1030, which is a

m sdeneanor .
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| want to verify, M. Drake, that you' ve had an
opportunity to review the presentence report w th your
attorneys, Federal Public Defender Janmes Wda and Assi st ant
Federal Public Defender Deborah Boardman; is that correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Approxi mately how many tines have you
reviewed the presentence report with then?

THE DEFENDANT: At |east twce, sir.

THE COURT: Are you satisfied you' ve had a
sufficient amount of tine to go over it wth thenf

THE DEFENDANT: Yes, | am Your Honor.

THE COURT: There are no corrections or
obj ections by the governnent, is that correct, M. Wl ch?

MR. VWELCH. That is correct.

THE COURT: And with respect to objections or
corrections by the defendant, they were noted in your letter
of June 30, M ss Boardman, and have all those corrections
been nade?

V5. BOARDMAN:. They have not, Your Honor, but the

nost substantive ones have.

THE COURT: Wich ones still need to be
addr essed?

M5. BOARDMAN: | don't believe that anything on
the first page has been incorporated. | believe it's because

of the fact that this has been expedited and Mss Hall was on
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vacati on.

THE COURT: Sure, sure.

M5. BOARDMAN:  And then the second page addresses
financial issues. The |ast paragraph has been addressed by
the presentence report, but everything el se has not.

THE COURT: Al right. W'Ill go over these and
make these corrections. | do note that in paragraph 62 it's
referred, in the presentence report there's reference to the
mandat ory speci al assessnent being $100. In fact, | believe
it's $25, correct, Mss Hall? |If you'll make that change to
paragraph 62. There's a nmandatory $25 special assessment
because this is a m sdeneanor.

And with that, M ss Boardman, why don't we just
go through here and note those changes, and if there's any
obj ection by the government we'll so note.

As to paragraph three, you note that there are no
ot her of fense characteristics or guideline factors or
adjustnents in dispute and your point is is that that would
be corrected because either side is free to raise issues
under 3553A of Title 18, correct?

M5. BOARDMAN:  Yes, Your Honor.

THE COURT: Can you nake that adjustnent, Mss
Hal | ?

PROBATI ON OFFICER:  Yes, | wll, Your Honor.

THE COURT: That woul d be corrected.
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And then the next paragraph woul d be paragraph 39
with respect to adding a correction as to one of M. Drake's
children with respect to his present enploynent status. Can
you nmake that change, Mss Hall?

PROBATI ON CFFI CER:  Yes, Your Honor, | wll.

THE COURT: Any objection to those two changes,
M. Welch?

MR VWELCH: No, Your Honor.

THE COURT: And then paragraph 44 with respect to
a prior hospitalization of M. Drake, that change can be nade
as well; correct, M. Wlch?

MR WELCH: That's correct.

THE COURT: (Okay, Mss Hall, if you'll nake that
change, pl ease.

Then paragraph 56 there is additional information
with respect to the enploynent history of M. Drake which can
be nade. No objection by the governnent, is there?

MR. VELCH: No objection.

THE COURT: And | think I m ssed paragraph 46 and
t hat change can be nade as well. So all those changes that
you want in the first page of your letter can be nade, M ss
Boardnman, and will be made by the U S. Probation Oficer.

And then we're up to paragraphs 61 and 62. |
t hi nk the defense counsel's correct, the maxi mum fine here

woul d be $100, 000, not $250, 000, correct, Mss Hall?
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PROBATI ON OFFI CER: Yes, Your Honor.

THE COURT: Al right. That change w Il be nade.
And |'ve already noted the change there with respect to
paragraph 62 and it's a $25 special assessnent.

As to paragraph 64 and sone of the financial
information, | think all this can be incorporated in
paragraph 64 and be corrected. Any objection by the
gover nnent ?

MR VWELCH: No, Your Honor.

THE COURT: Al right. Mss Hall, can you nmake
t hose changes in paragraph 647

PROBATI ON OFFI CER: Yes, Your Honor.

THE COURT: Thank you very nuch. |Is there
anything further on this matter, M ss Boardman, as to changes
t hat you want ed?

M5. BOARDMAN:  No, Your Honor. Thank you.

THE COURT: Those changes will be made.

There was no agreenent as to this defendant's
crimnal history and he has none and has no prior crimnal
record of any kind, not even a parking ticket fromwhat | can
see.

MR WDA: | wish | had his driving record, Your
Honor .

THE COURT: | was about to say, it's not often |

have a defendant in front of ne that has a better record than
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| do. But that was ny coll ege days, not ny professional
days.

Wth respect to the process here in federal court
as to sentencing, M. Drake, let ne just explain to you as |
think I tried to when you pled guilty on June 10, and
sonetines this is a very lengthy process, |I'll try not to be
too lengthy, but it's inportant for you to understand the
process here.

Wthin the last six and a half years the United
States Suprene Court has issued two significant opinions with
respect to the federal sentencing guidelines that we're going
to be addressing and discussing in a nonent as well as
factors under Title 18 of the United States Code.

In the case of United States versus Booker, in
January of 2005 the United States Suprene Court issued its
opinion in United States versus Booker uphol ding the
constitutionality of the federal sentencing guidelines, but
doing so with the deletion of two particular sections of the
gui del i nes whi ch had previously rendered the guidelines
mandat ory.

And in that opinion in January of 2005 the
Suprenme Court noted that federal judges, while not bound to
apply the guidelines, nust consult the guidelines and take
them into account when inposing a sentence subject to review

by courts of appeal for unreasonabl eness. And the Suprene
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Court noted then that the guidelines were rendered
effectively advisory and that federal judges should al so | ook
at factors under a particular section in Title 18 of the
United States Code.

And then in the case of Gaul versus United
States, | guess alnost three years |ater, Decenber of 2007,
the Suprene Court specifically noted that the federal
sentenci ng guidelines are not to be presuned to be
reasonabl e, that they are a starting point in the analysis,
and essentially it's a multistep process in federal court.
Federal judges are to cal culate the guideline range, then
consi der other factors apart from the guidelines, including
factors under Title 18, and then inpose a sentence. And if
the sentence is outside of the advisory guideline range, then
judges are to indicate the reasons for it being outside of
the range. And | think | discussed that with you back on
Friday, June 10, did I not?

THE DEFENDANT: Yes, you did, Your Honor.

THE COURT: We're ready to proceed with
sentenci ng today on sonmewhat of an expedited basis.

Are you on any kind of nedication today, sir?

THE DEFENDANT: | am not, Your Honor.

THE COURT: M. Wda, M ss Boardnman, are you
satisfied that your client is conpetent to proceed to

sent enci ng today?
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MR WYDA: Yes, Your Honor.

THE COURT: Now, another thing to go over, M.
Drake, are the procedures required by -- I'msorry, M. Wlch
and M. Pearson, you may sit down.

Under the Protect Act of 2003, which was actually
recently reenacted, there are many provisions, and anong
those are provisions with respect to the inposition of
sentencing, inposition of sentences in federal courts, and
pursuant to the Protect Act, federal courts when inposing a
sentence are required to submt certain docunents to the U S
Sent enci ng Conm ssion in Washington. The act specifically
requires that the chief judge of each district court insure
that within 30 days of the inposition of sentence that
certain docunments go over to the U S. Sentencing Conm ssion
i n Washi ngton. Those docunents include the judgnent and
comm tment order, which I'Il be preparing this afternoon with
t he assistance of M. Thonpson, the deputy clerk of court;
the statenent of reasons for the sentence inposed, which
shall also include any reason for any departure fromthe
ot herwi se applicabl e guideline range; the plea agreenent in
this case, which | believe is the letter of June 9 that was
i ntroduced as governnent exhibit 1 on Friday, June 10; the
crimnal information filed in this case; the presentence
report prepared by Mss Eileen Hall, who is in court here

today; and any other information the sentencing comm ssion
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10 —

finds appropriate. And the chief judge of this court did
issue an admnistrative order back in 2003 insuring that
there would be conpliance with that |aw.

That neans that these docunents, in all crimnal
cases, are subject to sone review and nay be revi ewed by
other public officials over in Washington or by nenbers of
t he public perhaps under the Freedom of |nformation Act
request .

In Iight of the fact that in all crimnal cases
inthis court part D of the presentence report contains
confidential famly information, routinely under nornal
process in all crimnal cases part D of the presentence
reports in this court is sealed. |In your case, part D begins
at paragraph 36, page six, and goes over to paragraph 60,
page eight. And consistent with an adm nistrative order of
this court issued back in 2004, part D of the presentence
report containing confidential famly information will be
sealed. It can only be reviewed by nme or another judge of
this court, or by nmenbers of the U S. Sentencing Conm ssion,
but it's not reviewable by any other public official even or
by nenbers of the public. And that's consistent with nornal
process as to all crimnal defendants in this court. To al
ot her extents, the requirenments of the Protect Act are
conplied with and all the other information will be

avai l abl e.
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11 —

Now, the guideline calculation in this case is
set forth on page four of the presentence report and it is as
anticipated in the plea agreenent of last nonth. It reflects
that you have a base offense level of six for this offense,
it's found in the advisory guideline tables in section 2B1.1.
There is a two | evel upward adjustnent because this offense
i nvol ved a conputer systemused to naintain or operate a
critical infrastructure, or was used for a government entity
in furtherance in the admnistration of justice, nationa
defense or national security. So because of that two |evels
are added pursuant to another section there of that advisory
gui deline section. There are no other upward adjustnents.

There's a two | evel downward adjustnent for your
acceptance of responsibility in pleading guilty, so there is
a total offense level of six for this offense, which is
exactly as was anticipated in the plea agreenent.

As |'ve noted earlier, you have absolutely no
crimnal record of any kind. There's nary a parking ticket
reflected in this presentence report. So that you have total
crimnal history points of zero which neans you have the
| owest crimnal history of Roman nuneral one, that places you
in an advisory guideline range in what is known as zone A, an
advi sory guideline range of zero to six nonths incarceration.
It al so makes you eligible for a probation sentence under the

advi sory guidelines. And as | said, this is the first step
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12 —

in the process because we'll be considering other factors
apart from the advisory guidelines.

There are no disputed matters for ne to address,
so unless there's anything the governnent wants nme to address
or the defense wants nme to address with respect to the
guideline calculation, I'll be glad to hear fromthe
governnent, and then from the defense, and then, M. Drake,
"1l give you an opportunity to address the court. So you
may be seated for a nonent.

M. Welch or M. Pearson.

MR WELCH. Thank you, Your Honor.

The governnent's sentencing recommendation is as
follows: One year's probation, 250 hours of community
service, and an upward departure on the fine for an anmount of
$50,000. And I'd like to explain to you why that is an
appropriate sentence in this case.

THE COURT: Al right. Let ne just check
sonmet hing here. | thought that the -- yes, the advisory
guideline range as to a fine here, the advisory guideline
range is $500 to $5,000. The statutory nmaxi mumis a hundred
t housand. And you're recommendi ng a $50, 000 fine.

MR WELCH: Correct.

So | want to address two primary factors. As
this court knows, when inposing sentence there are three nain

princi ples behind the sentence: There's rehabilitation,
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13 —

there's deterrence, and there's punishnent.

Rehabilitation really isn't a factor in this
case. Certainly fromthe governnment's perspective, | don't
think that M. Drake would do this again; and secondly, he
won't have the opportunity to do it again because | don't
think he would ever get a job within the intelligence
communi ty again.

THE COURT: He'll never get a job with the
federal governnment again.

MR. VWELCH. That's right.

THE COURT: He was within five years of being
entitled to a federal pension, correct?

MR VWELCH. That's right. So | want to focus on
puni shnent and | want to focus on deterrence.

Wth respect to punishnment, |I'mnot going to go
on terribly |long because you received a fairly | engthy
sent enci ng nmenorandum from t he defendant, you received a
fairly I engthy menorandum from the governnent, and you've
al so been privy to many, nmany docunents during the course of
either ClPA hearings or notion hearings.

THE COURT: C PA hearings being hearings under
the G assified Informati on and Procedures Act.

MR. VWELCH. That is correct. So | want to talk
about puni shnent because | want to focus in on the thene that

pervades the sentenci ng nenorandum that is, that M. Drake
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14 —

is a man of honesty and integrity, and | want to focus in on
that thenme as it relates to this particular crinme because
that's what the court is addressing.

What he pled to is really theft. That's what he
pled to. He stole information from NSA and he stole it off a
conputer. And honesty is disconsonant, it's not really a
part of the concept of theft. And ny point in making this
argunent is to inpress upon the court that what he did was
intentional. It wasn't an accident. It wasn't a m stake.
By their own adm ssion in the sentencing nmenorandum the
decision to begin to provide information to the reporter was
not taken lightly; in other words, he thought about it a lot.

And the other point that I want to nmake is that
what he decided to do with respect to the reporter and
everybody el se that he was sharing information to was not a
epi sodi c or a sudden nonent of decision, but rather it was a
progression of a series of steps and deci sions he had been
meki ng for a nunber of years. And as we pointed out in our
sentenci ng nenorandum this is sonething that he had been
doi ng since approxi mtely June of 2000. He had been doing it
with different people in different venues.

THE COURT: None of whom were charged, correct?

MR. VWELCH. That's correct.

THE COURT: Isn't he the only one who was charged

in this case, M. Wlch?
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15 —

MR WELCH. That's correct. But it doesn't
change the fact that what he did, beginning in |late 2005,
2006, had been going on by himfor five to six years at that
poi nt .

THE COURT: How does the court nmesh that with the
fact that other people involved with it are never charged?

MR. VELCH. In a couple of different ways.
Nunber one, with respect to the other people, we didn't have
the evidence of intent Iike we had with M. Drake. Wen M.
Drake was interviewed, he admtted that he had taken this
information off NSA conputers and brought it hone.

Secondly, these other individuals no | onger
wor ked at NSA by 2005, 2006. At least three of them had been
retired as of the end of 2001, a fourth had been retired from
the HII in June of 2002. And that's what nade their conduct
di sti ngui shable from his conduct.

In addition, on top of that, when he admtted to
t he conduct that he engaged in, both vis-a-vis the interviews
and his guilty plea, at the tine he was a senior executive at
NSA. He was one of the top echelon of the managers there.
He set the tone. He was to set the exanple of how ot her
i ndividuals were to conduct thenselves within NSA. That's
what makes himdifferent than the other individuals.

THE COURT: | find it alittle bit unique, M.

Wel ch, given the great breadth with which the governnent
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16 —

usual |y uses the conspiracy statute under 18 United States
Code, Section 371, you and | both know full well that the
governnent under the law could easily have charged ot her
peopl e as conspiring to commt the violations that he was
originally charged with, so it isn't just a matter of proof,
it's a matter of governnment selection, is it not? It's a
prosecutorial deci sion.

MR WELCH But | think it was a matter of proof.
In other words, let's renmenber what he was charged with. He
was charged with retention, and that neant we had to have
evi dence of an agreenent by others know ng that he was taking
docunents hone and had themin his hone. And at the end of
the day, at least it was in the judgnent of individuals who
reviewed the case, including nyself, that the evidence was
deficient as it related to that agreenent, those other
i ndi vidual's knowl edge that he was retaining official NSA
information within his hone.

So with respect to punishnment, the court ought to
consi der where he was at the tine he nmade this decision to
engage in the crimnal conduct with which he pled. 1In other
words, this is sonmething that had been going on for four or
five years.

M/ second point, and it touches on what nakes his
di sparate fromother individuals, is the idea of deterrence.

And the reason | want to stress this particular point, Your

ANTHONY ROLLAND
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17 —

Honor, is because when you sentence M. Drake, you send a
message. You send a nessage to him but you send a nessage
to others. And this courtroomis full of people, but there
are many, many nore people who |listen to what your nessage
will be.

And it's easy to isolate on M. Drake. |It's easy
to focus on the letters of support. |It's easy to focus on
t he evidence that the government presents to counter or to
of fer what we believe to be a nore robust view of what was
going on. |It's easy to focus on the docunents at hand. What
it's not easy to focus on is the silent, what | wll cal
them the silent majority of people who live by these
non- di scl osure agreenents, by their obligations to adhere to
protecting official NSA information, and they do it every
si ngl e day.

There are thousands of enpl oyees, whether they're
in NSA, CIA, DIA who every single day go to work and they
adhere to their obligations to protect official governnent
information. They do it when they show up at eight o' clock,
they do it when they leave at 6:00 p.m There are sone
peopl e who do not tell their famlies what they do for a
living because they take this obligation so seriously. And
that's what nmakes this defendant so disconsonant with the
silent majority, if you will. And they conme fromall walks

of life; they are the janitors, they are the maintenance

ANTHONY ROLLAND
407.760. 6023



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

18 —

people, they are the staff, they are the senior executives.
And those are the people who will |isten and | ook at your
sentence to see what the nessage is. Does their obligation
that they live every single day have neani ng?

Put anot her way, does his violation of that
obl i gation have any neani ng.

THE COURT: Wat nessage is sent by the
governnent, M. Welch -- there are nessages sent not only by
the court, but by the governnment. Wat kind of nessage is
sent by the governnment when the governnent dism sses a ten
count indictnment a year after indictnent, on the eve of
trial, after days and days of hearings under the C assified
| nfformati on and Procedures Act, and in what | find to be an
extraordi nary position taken by the governnent, probably
unprecedented in this courthouse, for a case of this profile,
literally on a Thursday afternoon before a Mnday tri al
subject to the governnent to be prepared as you will in a
nmonent to dismss the entire ten count indictnment and all ow
the defendant to plead guilty to a m sdeneanor? Wat nessage
is sent by the governnment as to those people as to whom
you' re speaki ng?

MR. VELCH. | think the nessage being sent is in
these sorts of cases, we are going to bring them and we are
going to try hard, and if at the end of the day, for whatever

reason, the governnent believes that the evidence is com ng
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19 —

up short, then we have to deal with what we have to deal
with.

THE COURT: Just in terns of a housekeepi ng
matter, governnent exhibit 155, governnment docunment 155 is
now pendi ng before ne, the notion to dismss the indictnent,
and you're now noving to dismss the ten count indictnent, is
that correct?

MR. VWELCH. That's right.

THE COURT: That notion will be granted and the
indictnent will be dism ssed. But go ahead, M. Welch, |
didn't nean to interrupt you.

MR. VELCH. You did not.

So with respect to deterrence, the sentence that
you i npose conveys a very inportant nessage, and an inportant
message | know that the court will adhere to.

So the reason that we ask for the one year
probation, the 250 hours of community service and the fine is
because that does send a nessage. |It's also a sentence
consistent with a case of equal notoriety, profile, and that
is the Berger case. That is the case involving the forner
national security advisor who in 2005 pled to a m sdeneanor.

THE COURT: This sane m sdeneanor ?

MR VELCH He pled to a different m sdeneanor.
But again, it was --

THE COURT: Wat was the sentence inposed in that

ANTHONY ROLLAND
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20 —

case?
MR, WELCH. The sentence inposed was two years
probation, it was a hundred hours of comunity service, and

it was a $50,000 fine. And in that particular case, the

ti mefrane over which M. Berger was renoving -- in his
particular case it was classified information -- was one
nmont h, neaning from Septenber 2 to, | believe, Cctober 2 of

what ever the pertinent year was. And then on top of that, he
was only charged and he only pled to renoving five docunents.

THE COURT: Wat was the fine in that case?

MR WELCH:  $50, 000.

THE COURT: H's financial circunstances were
clearly different than M. Drake, were they not?

MR VELCH: | don't know what his financial
circunstances were. | would say that M. Drake has the ready
cash at hand. He has a net worth of approxi mately $600, 000.
And with respect to the fine, the way I would ask the court
to inpose it would be an initial [unp sumof $25,000 and then
a paynment schedul e as required by the probation service.

But the reason that the court nust inpose an
upward departure on the fine is because the advisory
gui deline range is $5,000, and as the defendant noted in his
sent enci ng nmenor andum he received a $10,000 prize for having
been a whi stl e-bl ower .

THE COURT: He's also spent alnost a hundred
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21 —

t housand dollars on private |legal fees, did he not?

MR VELCH He did.

THE COURT: | think that was the figure admtted,
$82, 000.

MR. VELCH. And there are not many defendants who
walk into a federal court in a white collar or simlar sort
of case who also spend a |ot of noney on court fees who al so
recei ve consi derabl e fines.

THE COURT: How many of those defendants do you
think wait two and a half years after their honme is searched
before an indictnent is returned?

MR WELCH | couldn't even guess or estimate.

THE COURT: [|'Il estimate for you. Not nany.
Based on ny career experience, having occupied both chairs in
the courtroom | know very few situations where a person's
honme is searched and two and a half years later they're
indicted. That's an extraordinary delay in which when the
gover nment chooses to search soneone's hone, there's sone
delay perhaps in reviewing it, but I find a two and a hal f
year period after your home is searched to wait and see if
you're going to be indicted is an extraordinary period of
delay, M. Welch.

MR VELCH. Well, | can tell the court that the
case was assigned to nme in Novenber of 2009, | nmet with M.

Drake's private counsel to talk about a resolution, and by
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May of 2000 it was indicted.

THE COURT: And I'mnot criticizing you
personally. The record should reflect both you and M.

Pear son have handl ed yourself with total professionalismin
my court and it's been a pleasure to having you both here.

But it certainly | eaves a question, when you talk about the
fine to be inposed and the costs, apparently from Novenber of
2007 after the man's hone was searched until Novenber of 2009
when you canme in the case, it was floating sonmewhere in terns
of exactly who was going to nake a deci sion sonewhere up the
chain as to what was going to be done about the case, in
light of the fact that none of the other people with whom he
was al l eged to have been acting were ever charged. Do you
have an expl anation for the two year delay then from Novenber
of 2007 to Novenber of 2009?

MR VELCH: | do not.

THE COURT: Do you think the average Anerican
citizen is entitled to an expl anation?

MR WELCH | think the average Anerican is.

THE COURT: | think the average Anerican is
entitled to know when their hone is searched after a nonth,
two nonths, three nonths, six nonths, hire a lawer. | think
at sone point in tinme that the average citizen when their
honme is searched, which is a pretty, as you and | both know,

M. Welch, is a pretty extrene experience for those who have
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experienced it, to have soneone arrive at the crack of dawn

and knock on the door and come through and inventory all the
items in your hone. | would think the average Anerican after
two years is entitled to know what the status of the case is.

THE DEFENDANT: And | know, as | indicated to
you, that I net with M. Drake's counsel in March of 2010.

t hough that another prosecutor net wwith M. Drake's counsel
think approximately a year before that. So | would assune,
though | wasn't there, that sone expl anation was provided
with respect to where they were at that point in the

i nvestigation.

But at the end of the day, the reason | focus on
the upward departure and the fine is because he shoul dn't
wal k away in the sense of a conparison between the fine and
this anard with any senbl ance of a notion that he's profited
in any way fromhis conduct. At a mninmum the fine ought to
be $10, 000, but | would urge the court to inpose the $50, 000,
the one that was al so inposed in the Berger case.

So ultimately, that is the sentence that |
recomend with respect to the court and, again, we would
formally nove to dismss the indictnent noting that the court
has al ready issued that order.

THE COURT: A few other questions, M. Wlch.
The indictnment will be dismssed, M. Oderk, and the

appropriate order wll be prepared.
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| wanted to focus if | could there, M. Wlch, as
| mentioned on the matter of the execution of the search
warrant because when you tal k about the matter of profit
bei ng made, and the court considers profit, fromny review of
the information in this case, it doesn't appear to be
di sputed, that not only do you have a two and a half year
del ay between the search of the honme and the indictnent, and
you basically have explained six nonths of it, and you as an
of ficer of the court have not been able to explain the other
two years, | don't hold you at fault for that, nobody from
the U S. governnent is explaining that to ne here today. You
have a situation where essentially he is, was within five
years of having a federal service to be eligible for his
pension and he's lost that. It appears to be undi sputed that
wthin a matter of a few weeks after being indicted he | ost
his job at the university. |In terns of the financial cost, |
t hi nk anyone woul d recogni ze that he has clearly already
suffered a financial cost, and that's a factor that | should
consi der when | consider any fine, should |I not?

MR. VELCH: You shoul d.

THE COURT: Sandy Berger, who is an advisor to
the President of the United States and travels in those
circles and may or may not wite books, certainly is able to
bounce back fromthis kind of situation far nore quickly than

sonmeone who w nds up having to work at the Apple Conputer
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Store, correct?

MR WELCH: Correct. | also noted in a defense
subm ssion that M. Drake, if | read it correctly, was
studying for his Ph.D. and hoped to get a teaching position
somewhere. So it is not inpossible; in fact, it happens
often that people do bounce back.

THE COURT: Well, there's no way he can bounce
back with respect to his federal pension, that's for sure,
isn't it?

MR WELCH | think there's a serious question
whet her he woul d have even qualified for it had NSA known in
August of 2001 that he was not adhering to the obligations
t hat he had back then before he becane a senior executive
with NSA.

THE COURT: Al right. Just one last thing, M.
VWl ch and, again, | do appreciate the courtesies that you' ve
extended to the court, but | really do need to follow up on a
matter here with respect to your notion to dismss the
indictnent and ny earlier noting in these proceedi ngs today
what | find to be extraordinary chronology of this case, and
| want to give you an opportunity to respond.

Wien we had the hearings under the Cassified
I nformati on Procedures Act, we clearly then had the
classified hearings, aptly assessed by Mss Christine

@unni ng, the court security officer who has worked on many of
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t hese cases with other judges around the country, and certain
rulings were nade, sone in favor of the governnent, sone not,
sone in favor of the defendant and sone not, the governnent
made its determ nation that the disclosure of remaining
classified informati on woul d harm nati onal security and ergo
the dism ssal of the indictnent.

Clearly, under Section 7 of that act, M. Wl ch,
t he governnment could appeal any decision | nmade with the
appel l ate court, correct?

MR. VWELCH. That's correct.

THE COURT: And unless a jury had been enpanell ed
inthis case and a trial had started, the appellate court
could take as long as it chose and the whole matter woul d be
frozen in tinme, nothing would happen until the appellate
court ruled upon the governnent's appeal of any rulings I
made with which the governnent was not pleased, correct?

MR. VWELCH. That's correct.

THE COURT: So that, again, | find the chronol ogy
of this, it's inpossible to hear fromthe governnent and read
t he governnent's sentenci ng nenorandum and | certainly have
taken to heart what you' ve said, and under 3553A6 of Title 18
| have to consider the matter of disparity of sentencing, and
it's been educational for nme to hear what the sentenci ng was
of M. Berger.

But having said that, and reading through the
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def endant's sentenci ng nenorandum | nust tell you that mnuch
of it was a regurgitation of the facts that were contained in
the indictnment. And the counts in the indictnent, the first
five counts were willful retention of national defense

i nformation, but count six was obstruction of justice

al l eging that he destroyed a docunent inproperly and that's
referenced in your sentencing nenorandum And counts seven,
eight, nine and ten were nmaking a fal se statenent, which are
essentially referred to.

And your oral presentation has been very hel pful
to ne, but with respect to the witten submssion, it's just
a summary of the indictnent that the governnment chose not to
proceed with. And sone of these counts had nothing to do
with sone of the rulings that | made and weren't affected at
all by sone of the rulings. So | nust say, | take a little
bit of exception to summarizing sone of these allegations.

He denied the allegations. The governnment had a
year to get ready for trial to prove the allegations. And |
really don't think it's appropriate to then sumrari ze all the
al l egations again against a man who's finally finished his
process and wal ked out. | don't think it's appropriate. And
| think that's why we have trials.

And quite frankly, if the governnment felt that
strongly about it, the governnent should go to trial. That's

what we do here. |'ll give you an opportunity to respond
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because, quite frankly, |I went through all of this and
finally after reading through it I felt |ike saying why don't
| reread the indictnent because the governnent chose to drop
the entire case. And as | tell you, as | say to you, M.
Welch, | find it extraordinary. | even talked to one of ny
col | eagues about it, his career background is simlar to
mne, | find it extraordinary in this case for an
i ndividual's honme to be searched in Novenber of 2007, for the
government to have no explanation for a two year delay, not a
two and a half year delay, for himto then be indicted in
April of 2010, and then over a year |ater, on the eve of
trial, in June of 2011, the governnent says, whoops, we
dropped the whole case. And that's a factor | have to
consi der when the governnent tal ks about deterrence.

| can assure you that any person in their right
m nd woul d be deterred as to the pattern of conduct of M.
Drake | ooking at what has happened to himin his life in
terns of that pattern, and that's a factor | have to consider
because the chronol ogy here, the chronol ogy here is not good,
and it is not encouraging. And | think the chronol ogy here
woul d cause many citizens, M. Wlch, regardless of their
phi |l osophy and their viewpoints on these matters, | think the
average Anerican citizen would take great caution to say,
okay, let nme get this straight, ny hone is searched, and

three years later I'mfinally indicted, and then a year after
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that the governnent drops the whole case. That's four years
of hell that a citizen goes through. And | think the
governnment has an obligation, when these kinds of cases are
brought | think the governnent has an obligation to stick
with it or nmake anmends very, very quickly. And there's a
long time comng in terns of the decisions nade.

And, again, I'mnot criticizing you personally
because | have a strong sense that you didn't make all of
decisions in this case either at the beginning or the end,
and you' ve conducted yourself very properly as an officer of
the court here and I commend you for that, but | amvery
troubl ed, very troubled by the chronology of this case, and I
think it would trouble anyone in ny position. But I'll give
you an opportunity to respond to that.

MR, VWELCH. Wth respect to the first point which
is that the governnment sentencing nmenorandum nmay be just a
regurgitation of the allegations of the indictnment, what I
woul d do is point the court to the footnote that we placed in
t he sentenci ng nenorandum where we advi sed the court that al
the information contained in our sentencing nenorandum
except where we explicitly noted, canme fromthe interview
with this defendant.

THE COURT: | under st and.

MR. VWELCH. In other words, these are his words.

These are his statenents. They're not sonething that we
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al | ege based on sonme other source of evidence. This is what
he sai d.

THE COURT: Back in 2007 and 2008.

MR. VWELCH. That's right. There was never a
nmotion to suppress. There was never a challenge to the
vol untariness of the statenents. And so as a result, as we
sit here today or stand here today, we accept those
statenents as true. Do we have any reason to believe that
they're not?

THE COURT: M question isn't as to the accuracy
of the information. Your point is well taken. |'m
questioning the tinmefrane.

MR VWELCH: Wth respect to the tineframe, you
know, | can't explain that to the court. | can tell the
court what ny personal practice is. | can tell the court the
way | view or how cases should proceed. But | cannot speak
to what happened two years prior to ne getting on the case.

THE COURT: Who fromthe U. S. governnment does?

MR VELCH. | wouldn't know back in Novenber of
2007 who was nonitoring it back then.

THE COURT: Well, M. Wlch, ny only response on
that is is that if the executive branch of governnent doesn't
provi de an explanation, at least it's up to the judicial
branch to note the inpropriety of it. It was not proper. It

doesn't pass the snell test.
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Thank you very nuch, M. Wl ch

MR WELCH. Thank you, Your Honor.

THE COURT: M. Wda, |I'd be glad to hear from
you, or Mss Boardman. |[|'ve read the sentencing nmenorandum
sone portions of which have been sealed, so | usually make
reference to the various letters that |I've read and |I've
tried to nmake notes of what was seal ed or not sealed, so |
want those nenbers of the famly or other friends to know
have read all the letters, but I'ma little bit nervous in
terns of sunmarizing whose letters |I've read and whose
letters |I've not because | was conparing the seal ed portion
with the unsealed portion. |[|'ve read the mlitary
transcripts and I'mvery famliar wth this.

MR. WYDA: Again, | don't intend to go into a
great anount of detail and, frankly, ny presentation was
shrinking during the course of the afternoon as the
conversation went on.

| do want to focus briefly on the charge that M.
Drake pled guilty to and M. Drake's character as we're
supposed to do under 18 U.S. C. 3553.

THE COURT: Just to the people who have witten
all these letters, | have read all those letters. | can
assure all the people |I have read all those letters fromhis
not her and father and his famly nmenbers and w fe and

ex-wife, I've read all the letters fromfamly and friends,
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but, again, sone of them were seal ed because of the materi al
in themand sone were not. | really can't go into any nore
detail on that.

MR. WYDA: Again, Your Honor, I'Il try to be
brief, but on June 10 M. Drake pled guilty to the
m sdenmeanor of exceeding the authorized use of a governnent
conputer. The offense does not involve mshandling
classified evidence, which is what M. Berger pled guilty to,
or any intent to harmthe United States. M. Drake did not
do those things.

The parties, who throughout this litigation have
agreed on very little, are both recomendi ng a sentence of
one year probation.

| want to address three topics. Very briefly,
M. Drake's remarkabl e personal history. | think it suggests
how aberrational it is, as Your Honor has noted earlier, that
M. Drake would be here at counsel table as a defendant in a
federal crimnal prosecution. | also want to very, very
briefly nention the circunstances of the crine, and I'd |ike
to address what M. Wl ch brought up regardi ng the purposes
of a sentence like this.

M ss Boardman and | do this a lot. It's our
profession. W do an awful |ot of federal sentencing, and
it's not unusual for us to discuss our client's life history.

W represent a diverse array of people. W're fascinated by
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their lives. W have a great deal of enpathy for nost of
them Many we respect, sonme we admre.

|"mnot sure |'ve ever represented sonmeone with a
life as unique as | think TomDrake's is. It's alife well
lived. It's a self made life. | think it's even fair to say
that certainly at tinmes it's been a heroic life.

In childhood he grew up to a rural farmin
Vernont. Tom Drake wasn't given nuch in terns of materia
things. | know Your Honor has read the letter fromhis
not her. He was given one magnificent thing, the remarkable
| ove of a remarkable nother. But it was a difficult, violent
and turbul ent childhood. He was forced to grow up too early,
and he did everything he could to protect his nother,
including at one point placing hinself in harms way to
protect her.

At the age of 19, M. Drake did sonething simlar
for another young woman who was in harm s way and he again
st epped up, protected her, protected her son.

THE COURT: When he noved from Vernont to
Ari zona.

MR. WYDA: Correct, Your Honor. And he married
that woman and adopted her child. They have three nore boys
together and built a life.

Mr. Drake at the age of 22 joined the Ar Force.

Agai n, Your Honor knows this world frankly better than | do.
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You served in the Arny and served in the Reserves for many
years. But M. Drake's mlitary record is outstanding. He
perfornmed dangerous inportant air m ssions over Europe. He
was highly decorated. He received several nerit awards
recogni zing his courage, his proficiency and perfornmance
including five air nmedals, an Air Force commendati on nedal ,
an Air Force achievenent nedal, two Air Force outstanding
unit awards.

M ss Boardman and | are not experts in this area.
W did consult with sone fol ks who we thought m ght know this
world better than us, and at | east one suggested that we told
himthat you were Arny and he wanted us to nmake sure that we
i npressed upon you that this wasn't sone Air Force guy who
never got into harms way. This was, that M. Drake, M.
Drake was in harms way.

THE COURT: Well, | was an Arny JAG officer and |
can assure you | never got in harms way unless a | aw book
was about to fall upon ne.

MR WDA: | think | was in the sane service,
Your Honor .

But, again, one of the admrable things that M.
Drake did during this tine was, while supporting a famly
wi th four boys, he obtained his education kind of in an
ol d-fashi oned way, he used the mlitary to get that. He

obtai ned his associate's degree, his bachelor's degree and a
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master's degree. He served his country bravely and with
distinction for nine and a half years. After that he served
five years in the Naval Reserves.

| want to touch very, very briefly upon M.
Drake's enpl oynent history. W shared a bunch of letters
wi th Your Honor about M. Drake's various enpl oynent stops.
Throughout those letters people nentioned M. Drake's work
ethic, his integrity and his patriotism

| want to nention the one that you alluded to
earlier that at |least for sone reason stuck out in ny mnd as
sort of the nost renmarkable. This case was incredibly
stressful. W had nmany enotional neetings with M. Drake.
This was exhausting for M. Drake and for his famly. And as
Your Honor pointed out, he had lost his job and governnent
service, a senior executive position, as M. Wl ch has
poi nted out, he was a college professor at a university
level, and in order to support his famly he had to find a
job at the Apple Store in retail making an hourly wage.

For sonme, working in retail after being a senior
executive at NSA and a coll ege professor mght be a
humliating fall fromgrace. Not Tom Drake. Tom worked, and
he worked hard. W shared a bunch of letters from col | eagues
there who conmented on what a great worker and what a great
col | eague M. Drake was.

During the frenzy of the |last couple weeks of the
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case, Mss Boardman and | went and net M. Drake sonetines at
his workplace. 1t was one of our favorite nonents of the
case. W got to see M. Drake exuberantly working at the
Appl e Store hel ping his col |l eagues, hel ping custoners, no
ego, no arrogance, a hunble man working as hard as he could
in ajob that he was given. 1'd hope |I'd be that strong.
|"mnot so sure. It was inpressive, if | can, and again, |I'm
going to try to nove on.

The crinme in this case, the circunstances. M.
Drake pled guilty to the crinme of exceeding the authorized
use of a governnment conputer. As Your Honor's pointed out,
there is no crimnal history in this man's background of any
type currently. He acknow edged the facts on the basis of
this plea since that search at his hone. He acknow edged
that he shared unclassified information that did not harmthe
United States with a reporter. Since then, he has struggled
through this process, and | guess the way | will leave it,
Your Honor, is we're happy we're here with this resolution at
this point.

| guess I'Il nove on just briefly, Your Honor, to
address --

THE COURT: Take your tine.

MR WYDA: -- the nore phil osophical issues
rai sed by the governnent's argunent.

3553 suggests that we consider a just punishment,

ANTHONY ROLLAND
407.760. 6023



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

37 —

sort of retribution or deterrence as M. Wl ch has suggest ed.

Tom Drake has been puni shed profoundly for that
deci sion to share unclassified information with a reporter.
As Your Honor has noted, he's lost a career in government
service that he loved. He suffered grave financial damage,
the loss of the job, the loss of the pension, the attorney's
fees, having to live with the fact that he may not be able to
send his son to college, the damage that he did to all the
people around him He and his famly have suffered great
physi cal and enotional stress for years. There has been a
serious anmount of punishment inflicted up to this point.

The governnent nentions, and it's appropriate,
you know, the inportance of deterrence, especially in high
profile cases, | think it's natural to go there. Frankly, as
a defense attorney, it always nakes ne nervous. It feels a
little bit cruel to suggest that Tom Drake shoul d get
puni shed nore severely because of people that m ght hear this
result out there. But setting that aside, rightly or
wongly, a strong deterrence message, as Your Honor has
suggested already, | believe, has already been sent to
individuals in M. Drake's position. No one, and again, |
believe M. Welch has nade this point as well, the governnent
comes hard after folks like M. Drake. They cane back --

THE COURT: Not quickly apparently.

MR. WYDA: Not quickly. And frankly, according
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to the defense, maybe too hard. But, again, no one would
want to switch places with Tom Drake during the painful
process that he and his fam |y have endured.

The analogy to M. Berger is not apt. The
m sdeneanor is different. The circunstances, certainly the
financial circunstances, the resiliency, the financial
resiliency of Sandy Berger are far different than Tom Drake
who, knowi ng Tom he mght be at the Apple Store tonight. M
guess is he will for sure be there tonorrow trying to pay his
bills, trying to rebuild his famly's future. And, again, he
will not be consulting with large law firnms in Washi ngton,
D.C, which | think M. Berger knew he was going to be able
to do.

A fine is not appropriate, Your Honor. W
enbraced in our sentencing neno the idea of comunity
service. Tomloves to serve the comunity. That's a big
part of his identity. |If the court's confortable with that,
community service would be appropriate. W don't think,
frankly, the nunber that the governnent nentioned, but 50 or
a hundred hours of community service to allow Tomto teach.
Again, in those letters, no surprise to Mss Boardman and I,
it's clear that Tomis a remarkable teacher. He's good with
young people. And if there's a chance, if that's sonething
that the court deens is appropriate, we could live with that.

Your Honor, | guess the final point | want to
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make, and again, maybe | can end on a nice note, the case has
been intensely litigated. The governnent has been
extraordinarily well represented, as Your Honor has noted, by
M. Pearson and M. Wl ch. They are extraordinarily skilled
adversaries. W' ve agreed on al nost nothing during the
course of this case. W agree that a sentence of one year
probation is a just result for Tom Drake for the crine of
exceedi ng the authorized use of a conputer. |1'd ask that the
court inpose that sentence, a period of comunity service.
And, again, Your Honor, | don't think under the financial
circunstances for M. Drake that a fine nmakes sense. The
anal ogy, in fact the governnent nmade the analogy to M.

Berger on occasion in our efforts to resolve this case, but
frankly their financial pictures | think are far different.

THE COURT: Thank you, M. Wda.

M. Drake, if you'll please stand, | now
personal | y address you and determine if you wish to nmake a
statenent and give you an opportunity to speak on your own
behalf. Do you wish to nake a statenent, sir?

THE DEFENDANT: Only to say, Your Honor, it's
been an extraordinarily difficult ordeal for me, a trenendous
pain on ny famly and friends and col |l eagues, and | sinply
stand before the nercy of the court, Your Honor.

THE COURT: Al right. Thank you, M. Drake.

The court has determ ned the advisory guidelines
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in this case, and there's not any di spute about the advisory

guideline range. It's a total offense |level of six, a
crimnal history category of one. It results in an advisory
gui deline range of zero to six nonth's incarceration. It

also is in zone A of the advisory guidelines which allows for
a probation sentence in this case. Both the governnent and

t he defense have recomended a one year period of probation.
There is a variance as to their other recommendati ons.

The court considers that advisory guideline range
as well as other factors under 3553A of Title 18. As to sone
of those factors, first of all, as to the personal history
and characteristics and nature and circunstances of this
offense, I will note as to the nature and circunstances of
the offense, M. Drake, that the overall scenario here is
troubling. The fact that | have clearly been critical of the
government and the |ack of explanation for the tine period
and the fact that you're the only one charged, it certainly
takes away fromthe gravitas of the case. It doesn't nean
that | don't recognize the nature and circunstances of the
of fense, which are to be considered. And | am going to order
community service. And |'ve already, in fact, talked to
mlitary personnel about it and I'll explain in a nonent what
your community service will be.

So the inplications on any kind of classified

information involving issues of national security are very,
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very inportant and should not be ignored. Fromthe small est
case to the nost severe case, it is a very, very delicate
matter. And you of all people are clearly aware of that in
ternms of your personal history and your mlitary service to
this country, a total of 15 years both active duty and
reserve, as well as eight years at the National Security
Agency. So you're very well aware of the sensitivity of all
of this, so anything involving classified material, anything
i nvol ving protected material, anything involving materi al
that we dealt with over days and days with the secured
hearings that were classified here in the closed courtroom
were obviously very, very significant and weigh on the

t houghts of the court.

Having said that, your personal history and
characteristics are coonmendable. You' ve served in the U S
Air Force. You've served in the Navy Reserves. You' ve
served your country in a very significant way in terns of
working for the NSA, a very inportant agency in the lives of
our country, particularly since Septenber 11, and you have
served well. So this whole matter is really a tragedy and
you definitely did exercise very poor judgnent.

But having said that, when | look at the matter
of whether it's necessary to protect the public from further
crimes of you, that's obviously not the case, and M. Wl ch

hasn't tried to argue that it is. But in terns of
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deterrence, what you have gone through in and of itself would
deter anyone who thinks they can lightly take information
from a governnent conputer and in any way set out on their
own path. The irony here is is that you set out on the
correct path initially and foll owed the protocols and
contacted the appropriate congressional commttees. The
public needs to understand that there are ways that whistle
bl owers from governnment agenci es can proceed, including with
classified informati on and going to the House Permanent
Select Conmttee on Intelligence and other matters.

One of the nenbers of Congress from Maryland is a
menber of that commttee and the ranking mnority nmenber,
Congressnman Dutch Ruppersberger. There are ways to approach
that, and you knew that and approached in that fashion, then
you were carel ess and went beyond that. And that is
regrettable. And | do believe that there is deterrence that
results fromthis sentence.

But as |I've clearly already indicated, | don't
think that deterrence should include an Anerican citizen
waiting two and a half years after their hone is searched to
find out if they're going to be indicted or not. | find that
unconsci onabl e. Unconscionable. It is at the very root of
what this country was founded on agai nst general warrants of
the British. It was one of the nost fundanental things in

the Bill of Rights that this country was not to be exposed to
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peopl e knocki ng on the door with governnent authority and
comng into their honmes. And when it happens, it should be
resolved pretty quickly, and it sure as heck shouldn't take
two and a half years before soneone's charged after that
event. And that weighs heavily, obviously, upon this
particul ar judge.

| look at factors under 3553A6, as | nentioned to
M. Welch, as to the matter of disparity of sentencing. The
sentenci ng i nposed upon M. Berger, fornmer advisor to
President Cinton, is instructive to the court, but it's
di stinguishable in terns of first of all his ability to
bounce back fromthat event and, second of all, the nature of
t he docunents that he was found to have. But it is
instructive for ne.

When | consider all that, |I then first consider
the matter of the sentence. This is not a sentence of
incarceration. There's absolutely no way I'd put you in jail
with respect to this offense, and the governnent and the
defense both agree that a period of one year probation is
appropriate. The statute would provide up to five years, but
you' re going to be placed on probation for one year.

Wth respect to conmunity service, your |awers
have argued for community service, the governnent has argued
for community service as well. | have spoken wwth Mss

Stephani e Schultz, Chief Arny Community Services Coordi nator
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at Fort Detrick, Maryland in Frederick, Maryland. | spoke
with her this norning, and she's ready and waiting for you in
terns of comunity service there at Fort Detrick in
Frederick, Maryland. ['mgoing to require 240 hours of
community service, M. Drake. I'mgoing to require an
average of 20 hours of community service a nonth. You can
structure that in whatever way you work it out with M ss
Schultz for the one year period. 240 hours of conmmunity
service as a condition of the one year period of probation.

Wth respect to the matter of the fine, | have
gi ven careful consideration to the matter of a fine, even
prior to the governnment indicating its position, and |I'm not
going to inpose a fine in this case. |'mnot going to inpose
a fine for a variety of reasons. One, in terns of your net
worth statenment in which you are or not worth, an equity that
you do or don't have in a house. A matter of equity in a
hone is a questionable feature in our society today. |I'm
wel | aware of not only the 80,000 plus dollars you' ve
expended on a lawer. |'ve even factored in the $10, 000
award that you've received with respect to a certain
foundation. There is no question at all that you have taken
an enornous financial hit in this case.

You essentially, you need five nore years of
federal service to be eligible for a federal pension and

you're not going to ever get it. You didn't get your 20 year
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letter fromthe mlitary, either active or reserve, sSo you
stand before ne as an individual who through all the events
of your life gets absolutely no federal pension that | can
see of any kind. And | have no doubt about the financial
devastation that's been wought upon you. And |'ve read the
figures, the sealed figures, | believe they're sealed with
respect to what your inconme was when you were with NSA and
what your inconme is now working as a sal esperson at a
conputer store in the Washi ngton suburbs.

So for the governnent to suggest that a fine
needs to be inposed to send a nessage, there has been
financi al devastati on wought upon this defendant that far
exceeds any fine that can be inposed by nme. And |I'm not
going to add to that in any way. And it's very obvious to ne
in terns of sone of the irritation |I've expressed in nore
than slight figure is not only ny concern over the delay in
this case, M. Welch is an honorable officer of the court,
his inability to explain hinself the delay in this case. And
| think that sonebody sonewhere in the U S governnent has to
say to sonebody, the Departnent of Justice, that the Anerican
publ i c deserves better than this.

W're in a very difficult tine in our country and
national security is very high, but that does not take away
fromthe fact that when extraordinary steps are taken by the

government, sonebody has to make deci sions ahead of tine.

ANTHONY ROLLAND
407.760. 6023



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

46 —

And it does not suffice, it does not suffice to have to be an
unexpl ai ned period of two years where a defendant waits to
find out what sonme anonynous figure in Washington, buried in
the bowels of the Justice Departnent, is or is not going to
do. That doesn't cut it. Maybe the executive branch can't
provide an answer, but | certainly as a nenber of the
judicial branch intending a voice on behalf of that branch of
governnment, the lack of satisfaction. [I'mfairly confident
that | would speak for alnbst all federal judges in this
country that would say that that doesn't cut it, that kind of
del ay over that period of tinme. So that's nore than a snall
factor in ny comment that there's not going to be any fine in
this case.

So |I've conducted the anal ysis under the
gui delines, |'ve considered factors under 3553A, and that is
the sentence of the court: One year probation, 240 hours of
community service at Fort Detrick, Maryland, in Frederick,
Maryland. No fine will be inposed. There will be a special
assessnment of $25 which is mandatory. And M. Wda, if you
can see that that special assessnent is paid by Monday
morning to the clerk's office and that is a mandatory speci al
assessnment required by statute.

Let ne advise you of your appeal rights, M.
Drake. Both you and the government essentially waived rights

of appeal of this sentence in paragraph 11 of the plea
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agreenent, but | want to note to you that if you wanted to
note an appeal, you should do so within 14 days of the entry
of this judgnment and comm tnent order pursuant to Rule 4B of
the Federal Rules of Appellate Procedure. If you could not
afford an attorney to represent you on appeal, an attorney
coul d be appointed once again to represent you.

And M. Wda and M ss Boardnman, you do not need
to notify the court, but if you would please nake a note in
your file that you' ve discussed the matter of an appeal or
| ack thereof wthin the next 14 days.

| have a few other matters | want to add here but
|"mtrying to make sure | don't mss anything. |Is there
anything further fromthe point of view of the governnent,
M. Welch?

MR, VWELCH. No, | think you've covered all the
poi nts, Your Honor.

THE COURT: Anything fromthe point of view of
t he defendant, M. Wda.

MR WYDA: No, Your Honor.

THE COURT: | have one nore matter to address,
and M. Welch, | know | asked sone tough questions of you,
|"ve had sone tough comments for the executive branch of
governnment today, but | want the record to reflect that both
you and M. Pearson have conducted yourself wth the hei ght

of professionalismbefore me in any and all matters, and you
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weren't known to the court before you arrived and |I'm not
sure if you'll be back in this court because you're from
other jury jurisdiction, but I want to comrend you for your
| evel of professionalismin all matters before the court,
both in public matters and sone of the classified hearings
and | commend you for your professionalism Sonetines it's
tough to be the nessenger, M. Wl ch, when you have to try to
answer for the entire U S. governnent. | wasn't casting
anyt hi ng personally upon you, it was nore directed at the
executive branch, and I commend you and M. Pearson for your
professionalismin this case.

MR. VWELCH. Thank you, Your Honor. It was a
pl easure to appear before you and | assure you | have broad
shoul ders and | have no probl em bei ng the nmessenger.

THE COURT: Thank you very nuch.

MR PEARSON. Thank you, Judge.

THE COURT: And M. Wda and M ss Boardman, the
US Attorney's Ofice in Maryland has a rich tradition here
with respect to national cases and a national reputation.
What has been known in this court for a long tine is the
quality of the Public Defender's Ofice in this district,
which is equal to the outstanding quality of the U S.
Attorney's Ofice, and your representation of your client has
been at the highest |evels of professionalismand at the

hi ghest | evels of |egal conpetence.
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There are not two |lawyers in the country who
coul d have done a better job for you, M. Drake, than the two
| awyers who represented you here in this case. And | think
it's been a great showi ng on behalf of the Public Defender's
Ofice, which is not the |least bit of a surprise to this
|l egal community. But to the extent it has beconme known in
any sense nationally it is well deserved because the
reputation of Mss Boardnan and M. Wda are at the highest
| evel, and | commend both of you for an outstanding
representation of your client.

MR WYDA: Thank you very nuch.

THE COURT: And M. Drake, as to that, this
matter is closed and I w sh you the best of luck in the rest
of your life.

( SENTENCI NG CONCLUDED. )

| certify that the foregoing is a correct

transcript fromthe record of proceedings in the

above-entitled matter.

s/ Ant hony Rol | and
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