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PREFACE .

‘This paper degls with the problem of how the release ol nuclear
weapons could be suthorized if an enemy nuclear sitrike were to kill,
disable, or make unavailable the President and his current legzl
successors provided by the Presidential Succession Act of 1947.

‘Although the primary emphasis is on the Presidant's power to authorize -.

general or selective release of nuclear weapons for retaliacion, a

discussion of the constitutional and statutory provisions governing
presidential succession has been included in order that the rsader

wil) understand how the President's authority devolves under difisrent
conditions already taken care of by statute and how his release

authority might davolve under conditions of nuclear attack.

- This paper is divided into two parts. ‘Part I deals with the

govern presidentiel

o
o
ct

constitutional and statutory provisions t

succession and how they might apply in different contingencies, and

Part II deals with the problem of the President's authority to release

or withhold nuclsar weapons for use by his military commanders under
hypothetical.circumscances Tthat approach "worst cases.”

The bibliography.ccn:ains only the sources actually used; it is
cherefore of course not, comprehensive. The authors of this paper
were assisted throuch informal interviews with several helpful
oificials in the exscurtive and legislative branches, as well as by a
leading academic authority on presidential successioﬁ. Responsibility

for all views expressad remains with the authors.
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PART I

CONSTITUTIONAL AND STATUTORY PROVISICNS

A. INTRODUCTION |

The question of who should succeed| to the Presidency in case of

the death of the President or of both the President and the Vice

President has atitracted intermitient ettenticn ever since the Consti-

+utionsl Convencion of 1787. It was the intenticn of the framers cf

the Constitution that Cocngress determine & solution to the problem of

who should succeed to the Presidency after the Vice President.

Accordins to Article II, Secction 1, Clsuse 5, of the Ccnstictucicn:

In case of the Removal of the President irom Ofifice,
or of his Death, Resignetion, or Inability tc discharg
the Powers and Duties of the said Office, the Same
shall deveclve on the Vice President, and the Congress
may by Law provide for-the Case of the Removal, Death,
Resignation or Insbility, both cf the President and
Vice President, declaring wnat Officer shall then act
as President, and such Cificer shell act accordingly,
until the Disebility be removed, or z President shall

- bz elected.

Exercising this constitutional mandatz, Congress has passed three
presidential successicn laws: the Act of March 1, 1792; the Act cf

January 1S, 1886; and the Act of July 18, 1547. 1In Part I of this

paper the present successicn law (Act of 1947) and other develoomants

since the end of World War IX are discus$Sed and analyzed. The
cpendix to this paper briefly summarizes the relevant historicsl

background prior to the passage of the present law.

B. THE PRESIDcENTIAL SUCCESSION ACT OF 1947
1. Narrative Account ¢f ths kct's Basgece
|
The death of Zresidenc Ffranxlin D. kocssvelt and the succession

Harry S Trumén To the Presicency in Rp?il 1645 served to focus '
. [{
»



acttantion on the constitutionzl and statutcry provisions (the Act of
N . . . ' . 1 Cos

1885) governing presidential succession. Cn June 12, 1945,

President Truman sent a special message to Congress asking it to.

re-examine the presidential successicn issue. It was Truman's

realization that he had the power to appoint his own potential

successor, by nominating a replzcemeny for Secretary of Statz Edward
e ———————" —— - \

R. Stettinius, that prompted him to ask Congress to change thes law

in order that an elected cificizl would renk ehead of the Lzbinac

members on the succession list. Truman recommended that the Spezker

of the House of Representatives (he-ea&ter referred to as Specker),
followed by the President pro'tempcre ©f the Senate (hereaiter
referred to as President pro tempore), be placed at the top of the
succession list after the Vice President. Should neither presiding
legislative officer be available, the ranking Cabinet member wouzld
then éct as President. 1t was also President Truman's expfessed
desire thit no successor "...should serve longer than until the next
Congressional election or until a special election called for the
purpose of electing & new President and Vice Presiden4."2 )

Although initial coﬁgressional and| editorial reaction to Truman's
‘plan was generzlly favoreble, Congress|/as a whole was slow to take
officidl action. The Housea of Representatives voted fairl quickly
to accept Truman's recommendations on changing the crder of

: . 3 - - . : :
succession,” but the Senzte did net follow suit that yeer. The

1 powers and duties devolved

ne line of succession were’
tion of their posts,
easury, and War.

1. This act proviged that president
on the Vice President; the next persons
the Cabinet members in the crder oi the
beginning with the secreta

5]
3,
b
w
0
H
ct
[11]
rt
D
3

2. Public Pzpers of +
S Truman, 1%45 (Wweshington, D.C.
1%€1), p. 130.

3. The rncuse bill omitted Trumen's
special election on the grounds that iﬁ m
|

tutional.
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President agein prodded Conﬁross in nis first State of the Union

message ear ly in 1946 by renewing his reguest for lecgislative
revision of the succession lizw. Thée Seénate passed e resoluti

calling for

ct

on

he creation of a joint committee to sctudy all zspects

of the problem of presidential succession, but the House failed to

&

concur.

' Early in 1947, President Truman wrote & letter to the Speaker
~1

and the President pro tempcre once again strongly urging Congress to

take action on the succession issue. Several days later, Senator

Xenneth S. Wnerry offered a bill consonant with President Trumen's

- —

request. Aiter the Senzte Committee on Rules and Administration held

brief hearings on this ané other bills relating to the question of

succession, the Wnerry bill was debat?d‘on the flocr of the Senaxte,

wnere it passed on June 2%, 1947, by a vote of 50-35. The House

discussed the bill only briefly, and it passed there by &an over-

—-——

whelning majcrity. President Truman signed it into law on Julv 18,

o — o 0

1947, as PL 80-195 (&1 Stat. 380).

2. Issues and Resolution

President Truman seems t9 have been motivated in ssrt by h

r— e - o e ——

pocential successor, Secretary of Sta bé StetTinius. Accordin
lec

Truwman, "Stett_nlus...nad never been a czndidate for any e

. ; nd ; - .
lected by & vote of the people.” Purtnermcre, as hes been mentioned

e
Trumsn realized that in naming & replacement for Ststcinius he

5

his con-

‘cern over the lack of qualifica tﬂOﬁs for the Presidency of his_legeal

0

<

ce, and it was my .feeling that any man who stepped into the

b
presidency should have held at least some office to which he had been
c

would

be neming his own pocential successor&—“...a power...no President
[oh n

ought to pcssess.”™  FHe consi cdered his plzn mcre camccre

4. HNarry S Truman, Yesr of Decision (Garden City, liew YIrk:
Doublecsy eand Compenv, Inc., 18533), p. 22. .
S. Ibid., p. &87.
. 3
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Congress, in discussing Trunan's precposal and the other bills
and resclutions on the subject, generally confined itsels merely to
outlining their provisions; it did not seriously address its2lf to
the legal and constitutional questions that were raised. Most of
the substantive debate cenctered on the question ¢f whether the
Spesker and the President pro tempore would be legally eligible to
act as President in the event that both the Presidency &nc the Vice
Presidency were vacated. The Constitution empowers Congress to de-
cide "what Officer" shall act as President, but there was cocnsiderable
doubt as to whether the two senior legislative leadsrs were "Officers”
the constitutional sense of the word. IZ “hoy were, then there
would be a confiict with the cons;_-utlc &l prcvision th
of Congress may simultaneously hold two offices; if they were not,

then their qualification to act as President would be in doubt. It

was this issue that captured Congressicnzl attention during The largely
superficial discussicn of the whole succession problem.
An interesting issue, considered tangential at ths time but cf

. direct concern here, came up several times between 1545 z=nd 1947

wnile presidential succession was under considera <ion. Thet issue
concerned the problam of determining the successicn in the ccntingancy
of a nuclear attack during which everyonz ‘on ths statutory succession
list was killed. In Msy 1945, Congressman James Trimble of Arkensas
introduced a resoluticn intended to cover such a contingency. Trimble's
resolutlon Drov1aed for the ranking surviving military officers toc :
select an incerim c1v1llan President, who would then calil tcgether
the state governors to select from among themselves & Presidenct and
Vice President. The resolution &lso caliled for state lecislaTures to
£i11 from emong their members any vacancies in each stats's congres-
sional delegaticn. Congressman Trimble's resolution received no
ccnsideration by Congress.

During the
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Rules and Administretion in Mzrch 1847, saveral senatcrs bdrisfly
menticned the fzilure of tThe preposed suvecession ilzw TS SCcver the
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- officeérs of the United States who are on active duty, are nct under

list. Although it sesmed to be agreed that this was a subjec:
g 18T, as Sanator Th20odcre Green
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, "...there ougiit tc be a way cf determining
hat, no matter what happens, there ouzht to be somebcdy who wculd

. C s e 6 . .
take over automatically without a hitan,"  no provision for this

2

c
contingency was explicitly examined during the committee's discussion -
of Senator Wherry's bill, which formec the basis for tThe subsaquent
act as passéd into law. |
During the debate of the Wherry b.l11l on the flcor of the Senate

on June 27, 1947, Senatcr Alexander W .ley of Wisccnsin reised the
matter of nuclesr atctack and presidential succession. He offered an
amendment that would have added to th: succession list, after che

Cabinet oificers, "...the highest rar-ing of those military or naval

disability to discharge the powers an’ duties of the ofiice of Presi-
dent, and are =ligibls to the office .if the President under the Ccn-

. A . = . s -
stitution.” In explaining his amenc.ient, Senatcr Wiley pointed out-

that the bill did not cover the ccnti.gency of everyone on the bill's
succession list being killed. Althou.,n Senstor Wherry &scgreed in

d
‘principle with this proposed .amendmer: to his bill, he thought it wes.

unnecessary and seid: T...it is my I inble opinion that i n

o
ct

1]

evenc

civil government should be entirely c¢:literated there would be a
military government, and it is my opz ilon that the highas
1

T-renking

officer, whoever he mignt be, would i : the one who would take over

.. . . e 8 ... . — - . .
the administration of affairs.”  Wit.cut further cdiscussion, the
‘Senate rejeciad ths amendment oOn a v .Ce vote.

sidential Succession Act ¢ 1247, with its subseguenc

amendments taking into account the mr. .2 recently added Cabinet posts,

€. . U.S. Senzte, Committse on

TO tThe ‘Presidenzv. Hsarings Dsiore

AcministTrecicn, o S. Con. Res. 1,
7. Concrassicnal Recerd, Vol. ;
8. 1Ibid. . i
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remains in efiect today. As it stands, this act provides the foliow-
ing line of succession in case of the "Removal, Death, Resignation, or’
Tnability, both of the Pres

the House of Represencatives; the President pro tempcre of the Senace;
the Secreteries of S*‘“e, Treasury, and Defense;9 the Attorney
Gzaneral; the Postmaster Ce“e al; the Secreta '
Agriculture, Commerce, and Labor; the Secretary of Health, Education,
and Welfare; the Secretary of Housing and Ur

Secretary of Transportation.

According to the provisions of the Act, the Spesker end the
President pro tempcre must resign both their congrassicnzl positicns
and their ssats in Congress in order to act as Zrs
should a Cabinet oZficer be called upon to act as
not formally reSign his position; the tzaking of th

‘the rresidency is seid to constitute his resignacicn from his Cabinet

0o 1on
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position. "It should also be pointed out that the renking legislative
officers would serve out the remainder of the ter )

(except in cases in which such service is based upcn the failure of a
President and Vice President to qualify or the diSEbili =4 of the
President and Vice PTES%EEEE*J__QaDlREL officers, acc rclng to this

"

law, function as/kcfing e51cent .enly until a President, Viece -
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=ker, or
d& lower~-ranking Cabinet oiiicer succeeds To the Presidency, he woul -

not, howevexr, be displaced by subsequent qualificaticn ct & higher-
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only an elected o
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reméinder of the pre

C. DEVELCPMENTS 3 vzuN 1947 AND 1863

Although the 13947 Presidential Succession Act is still in effect,

Congress has considered the question of succession Ircm time to tine,

S, Nzgzs cThat the Sacretary cf Dzfense, wno icg fir
cf miligary ccmmand under the President &s Commender I
srmed iorces, Is szx:h in the line cf s;ccessicn pefo i wia!
Sowers and duties, including the Commzncsr in Chizl po

6



perticularly during periods of crisis--during The iilnesses of
President Dwight D. Eissnhower and Immedievely following the assassi-
nation of President John F. Kennedy. Though cengressicnsl intsrest
in the‘subject cf Tresidencial succession was limic
given some attenticn. One was the effect of nuclear
continuity of government, and the other was presidential disability..

1. Nuclezr Atteck énd Continuity of Governgpens

Congress as a whole did not concern itself with the contingency
of everycne on the succession list being killed in & nuclear attack.
Since the passage of the 1947 law, it appears that only Congressmen
Chet Holifield and the lzte Senators William Krowlznd and Estes
Xefauver have seriously addressed themselves to this critical.
problem. '

Tebruary 20, ‘1850, Congressmcn

Holifield dintroduced a bill in the House "...proposing that e commis-
sion be created to investigate the measures which can be taken to
insure the continuous operation of the U.S. government In.the event
of a nuclesr attack by a foreign power-“lo The comission was €O
dnvestigate the possibility of an &lternate seat for the governmenct
and "...appropriate msasures for selecting the successor of eny-
President, Vice President, or Member of Congress wno mighT becocms
unable to perform his duties as a result cf attack."l_ Cn May 14,
1951, Congressman Holifield introduced a similar preposel. Neither
of these resolutions was reported out of the House Judiciary
Commitcee. : ‘ V
During four successive sessions ¢f Congress, from 1S51 through
1954,fSenator Knewliand introduced resolucions for a .constituticnal

amendment authcrizing the governcrs cf each state tc meke temporary
e

appointiments to the House oi Represeantatiwv

House membership wes reduced by & nuclezr attack. In 1854, the
10. Congressicna) Resccrd, Vol. 3§, PErt 12, p. ALI4Z.

1x., Ipicd.
3 —_—
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Senate sassed Knowland's resolution by a
of Representatives took no parallel action.

eld

man HoliF

PN

ncroducaed a joint rescluc

‘J-

12

House to provide

for £illing vacancies in the House in case of an enemy attack, but
5, Holifie eld and

nis propcsal died in the Judiciary Committee. In 1855

Kefauver sponscred similar resolu
Senator Xefauver pcinted out that
50 Iar as succe

the least favored branch of government

cerned. A law provided for presidentizl succeSsion.

//could name _nalv’chls to f£ill vacancies in the Sensate

the House of Represencatives

tions on rllling House vacancies.

weSs

70-1, but the House

same yesr, Congress-~

ssicn was ccn-

tate governcrs

The Chief

Executive or his successor could reconstiture the JLGi izry by

appointaments. 3ut the Constitution required special
£il11 vacancies occurring
.elections could entail long cn_ays.12 Senator
passed the Senate on May 19, 1955, but it died afte
House. No action was

the House Judiciary Committee.

The problems of nuclear attack and continuity of
given dittle attention until after thz assassination

1863. Soon thereafter Concressma

introduced a joint resoluticn calling

Xennedy in November

for the

comrittee to investigate and study
' . s . nl
succession and continuity of Govermment.” 3

the existing law was totally inadequate for wartime &

for the contingency of ,an enemy nuclear attack.
£ield's proposzl seems to have been given no further
by the House. Despite his urging
solved by ignoring them, by sweeping them u

nde
; nL -
somecne else worry about them, nothing happened.

12, Sen. Rep. N 229, 84th Cong., 1lst. Sess. (
13, Congcressicnzl Recerd, Vel. 108, Part 1S, p.
134, Cenzressiongl Receord, Vel. 1C0E, ZPerec 12, 2.

.in the House of Represencatives,

Kefauver's

crescTion

Holifield belis

that "!..these prob:ems

elections to
end such

““SC’ n—‘ Ton

sy referrzl £0 the

taken on Congressman Holifield's resolution by

government were

of Zresidant
n Holifield

i
of & joint

"...the problems of Presicenctizl
v

nd =

Ccng“essman Eoli-

consicde

T the rug, by lstting
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b. Issues and Resclucien. Congressional consideration of the

-

propcsals ©o provide for continuity of government in czse of nuclsar
basic positions. With the exception.of Congressmen Holifield and
Senators Xnowland and Kefzuver, no one in Congress appears to have
thought it worthwhile to study the problem 6f reconstituting the
House of Representatives after an attack. Perhaps at that time a
Soviet nuclear attack on the United States was considered so improb-
able that it was deemed unnecessary to think about ensuring the con-
tinuity of the government. According to Senatcr John C. Stennis, the
oniy man to vote against Senator Kefauqerfs.propcsed amendment in
1354, the enactment of such legislatvion would be -likely to creste in
the general public a fear that nuclear war was imminenc. Perhaps
another rszson for the general lack of |interest was & feeling in the
House that the Senate was intetfering in its affairs. '

2. ©Presidential Diszbility |

\ .-
|
During the latter half of the 19501s, Congress confined its
attention to the problem of presidenti%l_disability. Following
]

Presidant Eisenhower's heart actack in /1853, his ileitis cperaticn
in 1955, and his mild stroke in 1857, Ae asked the Justice Depariment
to study the criticzl problem of pre31cenu_al disability or insbility,
but no agresment was forthcoming on so%a of the critical issues
involved. While Eisenhcwer and his principsl advisers in the execu-
tive branch were wrestling with the problem of presidentizl inability,
Congress made a few gestures toward solving this problem cn its own

initiacive. The House of Representatives Degan to look into some of

the problems in 1955, but lack of consensus precluded its Judiciary

Committee from offering eny recommendations. Both the Senzte and the

House lightly considered the questicn of determining procedures to

" follow in case of presidentizl inebility. Two separete bills were

rassed in early 1957, but no coordinaticn between the two Houses
Tollowad.

Since Congress seemd TO be ungbie TO solve the problem of presi-

centizl disability, President Eisenhover himself finally wcrked out

S



~-an agreement w1;n Vice President R’Chc”d . Nixon ts cover any Zfuture
cases in which the President ﬂight become digabled. wWith the concur-
rence oi the Vice President and the Attorney General, President
Eisennower auchorized publication‘of a letter of agreemen:t cn

March 3, l958.l5 t made these provisions:

- (1) Tn the event of inability the President would--iZf

i ‘Dessible--so inform the Vice President, and the Vice

g Presicdent would serve as Acting President, exercising

the powers and duties of the Office until the inedility N
had ended.

(2) In the event of an inability which would prevent
the Presidenc from so COmmunicat;n with the Vice Presi-

Aebimas oy

H dent, the Vice President after such consultaticn as .
{ Lo seems to him -parc:rla:e under the, circumstances, would
.+« .-- decicde upon the devolution of the powers and duties cf

1 .. .the Office and would sarve as Actlng President until the
F R __dinability had ended.

‘23@" ' __“_(3) The President, in either event, would dstarmine
§ 7 - " when the inability had ended and at that time would ’
3o resune the full exercise of the powers and duties of

<he Oifice. :

With the Eﬂsennowe“ letter as a precedent, President Jchn F.
Kennedy and Vice President Lyndon B. Johnson made @ similar acreement.
A statement released on August 10, 1961, was identical to that drawn
up by Eisennower and Nixon, except -that the Vice President, wheh
acting under Paragraph (2), was specifically committed ©o consult
with the Cabinet if the President was prevenued from communiczting
his disability to the Vice President. ‘

D. -THE TWENTY-FIFTH AMENDMENT: l963jT0 1967

.1l. Ovrigins and Legislative History .

Within ¢ few weeks after the asSaqsination oi President Kennedy
on November 22, 1963, constitutional auunorltles anc others were
again raising questions relzting to the order of succession in the

event of 3”e51cen isal ceath or clsabll:ty There wa2s scmz ccncsern

15. The New VYork Times, March 4, 1958, p. 1.

10




hat President Jonnscon's heart condition might flare up again,

ct

espacially under the heavy burdens of presiden ial ducies.

President Jchnson and Speeker John W. McCormack, his successor-

1]

pparent under the act of 1947, verbally agreed to follow the example

by the letters of agreement Iirst of Eisenhower and Nixon and

rt

then of Kennecy and Jonnson. Thare was the complication that the act
of 1947 required McCormack to resign his position as Speaker and his
seat in the House of Repraséntatives in order to act as President if
Jchnscn became disabled--even if this were for only a ‘short time.

And if Jonnson recovered, McCormack would not be able to resume the
speakership or even his sest in the House.

Various propcsals introduced in both houses of Congress ranged
from having two Vice Presidents to revising the succession list.
Congress was reluctant, however, to consider seriously any proposal
to change the existing succession lin : no one wanted to orrend
either Speaker McCormack or.Pre51dent pro tempore Czrl F. Hayden.
Eence, Congress cenerzl _y confined itself to considering the matter
of presidencial disebility. )

Senator Birch 3Bayh cf Indiana soon became the moving force behind

congressional action in dealing with the problem, and his resolution

(Senate Joint Resoluticn 139) eventually provided the basis for the
subsequent Twenty-Fifth Amendment to the Constituticn. Congressionsl

hearings in both the Senate and the House in 13864 adcdressed them-

selves to the question of presidentizl inability. Many legislative

proposals were introduged to deal with this serious problem. Numerous

- -

constitutionzl and other legal authorities both in and out of govern-

- ment were called to testify before the cengressional committees.

During the summer of 1964, Senator Bayh's Constitutional Amendments
Subcommittee (of the Senate Judiciary Committee) favorably reported
out S. J. Res. 13%--with an amencdment striking out proposed changes

in the succession law. Although the Senate passed S. J. Res. 139,

the House took no action during that sessicn of Congres Zerly in
The next session, joinc resolutions identical to Senator Bayn’s rTeso-
iucicn, which had been approved by the Senate during the previocus



| ]

Vo

-

a4\
session, wesre introduced in both the Senat2 and the House. They pro-
pcsed a Constitutional Amendment to deal with presicdential succession

—
In a message to Congress on January 28, 1883, President Johnson

- -

8 e
strongly endorsed these resolutions and jurged Congress to approve
them "forthwith," calling attention to the need for e

nsuring that the

Vice Presidency would zlways be filled.| The Senate passed

fter the House

ud

S. J. Res. 1.by a vote of 72-0 shcrtly thersazter.

e .. . ol . . -
Judiciary Committee held hearings on pr?sloentzal inability, the
House of Represantatives adopted S. J. Res. 1. Thereupon, the reso-

lution went to conference; the House ap?roVed the conisrence repcrt on
The

- ~ - | )
June 30, 1565, and the Senzate gave its ?pproval g ‘week later. :

amencment then went to the states for ratification; it was ratified

"and became the Twenty-Fifth Amendment to the Constitution on

— . - - \ .
February 23, 1S867. , ‘

2. Issues and Resolutic |

The tragedy of Kennedy's assassination caused Congress to fccus
on some of the. wezknesses and ambiguitiés in the laws gcverning
presidential succession and disability. | The main worry of Congress
and particularly of Senator Bayh was the kind of situation that
had prevailed between 1663 and 1965: & |President (the former Vics
President), no active Vice President, and no way to provide for the
selection of a Vice President under the |existing laws. 3ayh and
others also felt that the Specker and the President pro tempore had
sucn hsavy and time—éonsuming responsibilities that they could never
be properly prepersed tO assume presidentigl powars &anc duties; thus,
they preferred that the chain of presidential succession should be

confinad to the executive brancnh.” Another very important issue was

how exactly to determine &nd declare presidential disabilicy.™
Senator 2ayh's joint resolution attemptad to resolve some ci these

3
criticel oroblems and issues. fter alpost two years of discussion,

iz. ZiIrch 3Sayh, Cne Zesrtbzat Bwav: Presidential Disgnilizew znd
Successica (Indisnepolilis, inciena: >obbs-Merriil, lZosj, D. 5Z. .
. t
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Cecngress
haendling

was deleted,

McCcrmack op-PPesident
- "/
3. Eonclusions

( The Twenty-Fifth Amendment provides

of the removal of the Pres*ocn; from off

tion, the Vice President

vacancy in the office of

2 Viece President who shall

vote of both Iiouses; (3)
Pfesident shall transmit

e

the President pro tempore

Beting President until

the President pro tempore that he is

Vice President may also notify the Congress, as in (3) zabove,

the

President is dis
currence,of a

body as Congvess nay'by law provigde.

re outlined in the amencdment for deters

disability.
E. APPLICATIONS OF CURRE

the Precident

abled+—Hemust;—

m&jority of elgner the

his proposal p”OV’Oed The best
Bayn's proposed cha

pro tempore Haydfn.

1)

s
ch

'i\

ic

{y

-

h

medlls or

&4

nge in the succession law
following: (1) in case
or his death or resignz-

shall becocme President; (2) in the case cf &

the Vice President, the President nominates
teke office upon confirmstion by & mejeris

in the event of presidentizl disability, the

a wric

, whareupon the

no

NT LAWS

The Presidential Succession Act of 13947,

Twency-Fifth Amsndment to the Constitut

legel basis for dealing with questions of

Since

tO judge exactly how either would ope

neither law has been put to a prac

ion t©

tica

erate

ten declaration to the Spezker

hewaver, do

Cabinet officess or of such

.presidentizl succes

Vice President serves as

nor::les both the Spegksr &nd
longexr dlsched (4) the
that
this with the con-

S —

Similarly complicated prccedures
1i.g the end of presidentizl

as amended,
Ttccether fcrm
1 test, it

The following two sec-

tions briefly anzlyze what is likely to | heppen under ccnditions cf =z
nuclear asttack targeted specificalily ageinst the natiocnal leadership
cf the Unitesd-States.
3
13




(whether

Vi
of the Senate,., end scm= but not all Cabinet m2mbers. 1In such & con-~

tingency, the Successicn Law of 13847 stipulates that the ranking sur-

viving Cabinet member would tempcrarily act as Presidsnt until such

time as either a Spezker or a President pro tempore could qualify to

act as President. The election of a new Speaker or President pro

tempore would cepend on whether Congress was in session and if

e

£ was or was not in session) lenough members O eithsr Eouse
survived to constitute a.qucrum. In this example, it is assumed that
the nuclear strike occurs wnhen most members or Cong“-ss ar away from
Washington. Under such circumstances, Congress could conceivebly
reconvens at some other locatlon within & few days. Under the rules

of each chamber, a majority is required to elect a new presiding

— ‘

to elect their respective presiding oificzrs, because

officer. T it is possible that the Senste and the House could
be in»a“"rac:i
1°&;1_s; one so elected would then, under the 1547 zct, succeed to
"the Presidency for the remsinder of the deceased President's term.
In the abcve example, in which several Cabinet members survive
the nuclear strike, it sheuld be empnasizec that & lower-ranking

Cabinet member acting es President_could only be replaced by & new

President, Vice President, Spscsker, or President pro tsmpore, not by

———.

=
L

a higher-ranking Cabinet member. For example, if the Secretary o

the Secretary of the Treasury, should Te.suddenly turn up. The

o reconstitute the vericus

A R B et g o

izborate succession plans that exist

federal departments and agencies do not directly affec: the prési>~\\
ntial succession.--ARlt nouah the Daputy Secretary of Defense, fcr .

o

example, ungoubgeoly succeeds to the position of Sacretary of Defense
- ;

in case'of the latter's death or disebility, the dsputy s nct lsgslly
encitied T take the Sscretary's place| om the prefifzncisl zuzssssicon
lis<.
[ é }/
14 :

Acriculture becam2 Acting President, he couvld not be supplanted byb/,//



1 Shes R

2. Relztivelv Uncle=z=r Contincencv

For a not so clear example, it is'assumed that the nuclesr striks
S i

on Washinocon kills sveryone on the current su. =2scicon 13

further assumed that enough Senators and Representatives are kille

to prevent each House Irom convening 4 quorun. Jnd2» such a centin-
gency, it appears that the selection }f an Actin.y President would have
to await the election of new presidin% cfficers Dy reconstituted |

Houses of Congress. In actual operaticn in .such a case, presidentiasl

power is likely to davolve on & new President pro t=mpcre of the

|
Senate rather than on & new Speaker cf the House ¢ Repregsentatives.

e = a———— S ——

The reason for this is that the Constitution empowers STa&te gOVerncrs

enatcrial terms,

to appoint replacements toO serve out vacan;ées in ¢
whereas vacancies in the House of Representatives must be filled
through specizl eliections in each district afiscteu. Under the
various state electoral laws, it could take weeks or months befcre
new Representatives could be elected, |but--especially if adeguats
pre-planning had besn carried out--the state governors could prcbably
act fast enough to ensure that a new Saznave waz ronvened scmewnere
within a few days. Wnhen the newly electad Presidentc pro tempire
became Acting President, the Act of 1947 would asuthorizs him t<c ccn-
tinue to act for the remsinder of the preéidential Tarm, &ng under
the Twenty-Tiith Amendment he would b= able to name nis own Vice
. President.
One other type cf complication comes to mind that although not
éirectly germane tTC this constitutional end statutory discussicn

beag;,on”i?) Suppcsa, for example, that the President had cde factc

’ éi;gated“in advence to the Secretary |of Defense the agutherity to

<::f2¥dgf/or withhold nuclear retaliacicn in the evenc that an enemy
attack killed the Presidenc. Suppcse |further thet & nucleser asttack
killed the President, the Vice President, and 211 ¢I

SuccessCrs excest €n

(1]

n
Secretery 0f Defsnse and the Speaxer of the
Hopse. The Spzaker wculd clearly nave succeec2d tc the powers and
uﬁggt;es of the Presidency. However, in tThe chactic ccnditicns produced
s

by the attack, the Secretary micht very well be unable to establ

<;2€-Lﬂ{f,( ‘
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That soiution is for Congress to amend the Successicn Act of 1S8£7 by

N o= e Q
RIPR PL )
communicoztion with him. The Secretary would then have to decids ‘//g*“t"‘
: . i 2
wnether to (&) do nothing, because his delegated authority would not -~ .,
— — g T 7

have survived the deceased_President, or, (b) order a nuclear retczli-
L REEAC = =

[e——

aticn znyhow. Thnis may seem to be a rather "far out" example, but
matters very seldom go according to plan in real life, and there are
undoubtedly exatples of confusion that are much "Iarther out"™ than
this cn=
3. Conclusion

The primary conclusion to be drawn from this discussion is that
both the Constitution &nd the present succession law ere sufficiently
ambiguous that in the case o‘ a nuclear attack specifically dirscted

ageinst the nstionsl lsadership of the United States there is liit<Tle

I
ct
]
]

assurance that the legal Presidency would strvive. And even
Presidency could be legally reconstiturad, this might ccc
weeks cr even months of confusion in the midst of catastr

Cne logicai solution to the inadequacy of the current arran ge-

. o

ments is fraught with difficult politiczl and legzl complications.

[

~adéing to tha list individuels likely to survive & devastating nuclear

actcack on Washingten alone. The list e¢f people could include.dsputy
secretariss or under secretaries of fegercl depertments, Suprem

Court Justices and other federzl co ‘ ljudgns, military o;_lce-s, ]
and ambessadors. Wnile state gcvernors could &lso be included cn !
s would require a loose interpretation of the Constitu-

i
. a . - !

i
guse governors-éare not officers of the Unitad States in the

1 sense of the term. ‘ . _ -
Finally, scme msnt on should DrobaP_y be made of the recurring

idéa that at least one person on the succession list should &lweys be
’ 1

d
Pull logic would suggest that the rotating absentse Irom Washingten
- \

snouls Ziy zround in an eirplisne, but even steps ccnsicderabliy 3hort

cf thet would tend o convay =n i1msze of ArmagedIcn thEt no Frezidsanc
‘

is liXely TGO want TO convey except at a time of extreme crisis, such

&s the Cuban crisis of October 1562--and perhaps not even then.

~
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PART =I

AUTHORTIZING TrE RELEASE CF NUCLZAR WEAPCNS

A. INTRODUCTION

The focus in this Part will be on the President's power to authcr-
. ize generzl or selective relszase cf nuclear wespons for use by milicary
; commanders. The treatment is restrictad to the question of who can

succeed to that power in case the President is dead, disabled, or un-

available. It.will not ccnsider the equally important question of

-

what cculd be the nature of the decisisns required from the successcr.

It may seem at first that if the President were officially to

f
k
[
.

delegate the authority required to rel=ase nuclear weapons, ‘the
problem would become greatly simplified because cunStztutional and
statutory legality might recede somewhat in relevance and because
.scme flexibility would thus be introduced. The effect might not,

i ‘however, be so clear. For example, what if in & nuclezar emergencv~i/;)//

it is not known whather the P*eszoen; has c ied cr beccme disartle d?

¢ - nnd what if the person to whom the Pr351cenb has delegate d this
authority is himself not available--due to his own death, disabilicy

or for other rezsons? Does he have legeélly or administratively Ces-

fal ol ROl ]

ignated successors wnom the President had in mind when he delegated

et

to their principal and through whom, therefcre, the release authcrity

Ll ]
o}

-would pass? OCr does the authcrity move to some other chain entirely

og
I}

\,/if the prinecipal is nct available? And can ths n2cessary steps

P

taken in the five to fifteen minutes during which & decisicn to

2]
(i)
l 1

Wbt

taliaste with nuclear weapons may have tc be reached, cne way or the

- nct pre-dziesatad his guthcrity. In That cas2, cchstituticnel arncd
: ==
. l=cal consicerations may Zigure prominently in Slilanning, because :they

[ J R}
=)
~J

- Hetnerd
.
-
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can help determine what kind of presidential authority one-is talking

RS

about and therefcre the tsrms of succe551on ta it. Is the authorit
in question that inhering in the President as head of state? Head of
, . government? Ccmmander in Chief of the Armed Forces? Sole agent by

'L

law? Or what? B _ - e .

P o ner b

It may be suDe“ fluous to note ;na; what any given President does -

8o epors

about this wﬁole cuestion daoends st*ongly on his individual approach
to the problem, ‘and different Presidents may well adopt different
i approaches. The new.national adrministration is rounding out its

1

first year in office. If the related questions of presidentiz

succession in emergency and p*e;dblesat*On of presidential authority.

i

to release nuclear weapons have not yet arisen for def finitive con51d-
§ eratlon, they seem bound to do so before long.

-

B. KINDS OF PRESIDENTIAL AUMHORLHV REPLICABLE-TO-DECISION ON RELEASé B

[

'Bvery schoolbcy learns that the founding fathers deliberately

buz;t a separation of powers (leglslatlve execut¢ve—3ud1c1al) into

P il

- the structure of the faderal government; but Rlchard E. Neustadt, a

distinguished Harvard political sc*entlst has sugcested that the

L)

eccme aover the years one of “==paratec 1ns itutions

The sharing is °X€Tpll:led in the nanagEmen; and

ection of the ermed fcrces. The Constv*utlon empowers Congress

Pt A4

"to declare. Wa“ n “to raise and -support Armies,™ and "to provide and

maintain a Navy."® But it also states‘that.“the President shall be

00t

Commander in Chief of the Army and Navy'of the United States," and---

especially in the past hundred- years~-the courts have generally given

rhatcy

.a brecad interpretation tc the Presi ident’s powers in his role as com-
mander in chief. '

The first question ~the President's authority to

release nuclear wsspcn the following elements

[0}
[ )]
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4
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(1) wer and emercency powsers

cenerally, cr (2) specific military command cf the forces. The di:-
lsc since it could help
~

3
determine which among &lternative chzins of succession appears most

logical, effective, and legal: : . J

« 18
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1 Broadly Construed Wer and Emergency Powars

The evolution of‘What have come to be known as the President's
"war powers®™ began in 1851 when President Lincoln mergéd the con-
stitutional cemmander in chief élausé and the clause that decleres
that the Preclcent "shall take Care that the LaWS be faithfully execu-

ted.” Since tha t time, and esaec1ally curﬂng World Wars I and II, the,

‘President in time of war or oune“'nat onal emergency has assumed ex-

tensive powe:s.ndtksp ci
tion or‘by-acts‘o¢ Congress. The‘Pr_slcen s power to wage war or

deal with an emergency includes wide discretionary authority that.
D

fic ally granted to . him elthE“ by the Cons LlLU-

ermits him to take whatesver actions he deems necessary for the manzge-
ment of domestic resources te support the war or emergency effort and
for the successful operation of the armed forces. Thus, governmental

.controls over credit, prices, wages, labor relations, communications,

transportation and governmental acqu*sitlon of pro:=rty.anc resources -
have been construed as inherent war poqers of the President, &s has
the expansion of the armed forces through voluntesrs and their prep-
eration for and movement into battle.

In applying these war and4emergency pcwers, Presidents have tzken

-

actions that in normal times would almost surely have required legis-

Jote

ation by Congress--or even con tuoona1 amendment. Thus, the
residential war powers apoea“ to be a category oi actions that con-

sti uulcnally cr by statute innere in Congress; thev &re so clearly

outside the purview of the President in normal times that a con-

stitutiongl amendment would be requlred for him, not Congress, tc assume

esponsibilicy for them. The release of nucl*ar wezpons for uss would

not appear to fall wi

thin the category of actions that normally innere
in Congress and that therefore the President would assume unde

nis.
wWar powers.

If, however,. “ha broad war and emergsncy powers zre perceived to
provice the authority to release nucle ar

-

ncw these pcwars develve 'in the case oi de=th or diszbility becomss

wezpons, then the issue cf

centrali. :=c= s most presidentcial uses ¢f the war and emsrcsncy
N\ .
pcwers have invelved basi

zlly civil and war-supporting ne=sur--, ths

1S o .



chain of strictly military command succession would not appear to ke
The logical one. Rather; the Presidential Succession Act of 1947

Qaeaxe* ‘President pro tempore, and Cabinet members.

Ao

| 2 Hilitarv Ccmmand

In the Army, Navy, or Air Force,; the chawn of comnand is highly

¥ owar it

v ~ structured an&fclear‘to'everyoqf;/xAt hngne“ mi lltary orcrmm.zatﬂona’l .
v o , lcveTS,'where 301nt operations occur, the chain of command hgg,g;;guL_
qub/ had to be clarified--fcr example, in the Pacific campaigns of World

(i? war II. In Washlnguon, where civil and military authority are com-
' Eiﬂgg there have been ambiguities in the chain of command since the .

LAV N

early years of the republic.
One fact has remained 1ncontes;able' the President is Commander

04 parey

. in Chief because the Cons+itution says that he is. If he wants to

oy =k

Lincoln, he wants to direct from the capitzl the deployments and em-
picyment of forces, without responsible professional advice, he can

et dnd

do sc. It is just below the presidential level that probléms have

characteristically arisen, partly because at that level "civilian™

LRt

functions of ccmmand have appeared to be most appropriately handled

by the secretaries of the military services (or, later, the Secretary

. bt o o

5 of Defense), while the military operational attributes of command have

naturally tended to be vested in the senior military professioneals.

_~Much, though not all, that was historically ambiguous in the

S

- . - ces 3 s ; .
. \;///cnaln of command was clarified by the passage of the Department of
sfense Reorganization Act. of 13958, @ law to which President Eisen-

——mad

- i

hower is saﬁd to have devoted more pE“SOnal attention than any

aBami ¥y

measure in his eight years in office. It provides in effect that the

‘chain of military command runs from the President through the Secre-

> o —

tary ci Deren-e to tnose individual militery Droresclona1s who_direct

- mm o e emme T e —

—— L -t ¢ e " . e S

P the unified &ng - sp°c1-1ed commands, 1ncl ding the Strategic Air-
i .
ofz

Command. ;H= nation's senior military pr ssicngls, the corpcrate

‘oint Chiefs of Staff (inpluding their Chzirmen), &re not explicitly

~in this statutory chain of c0mnand but three circumstances emphasize

LY ORY )

acrually take.to the field,. as Washington and Madison did; or if, like

i;,mf7ffb would seem to ao: succession would run through the Vice President;

r

77

\

\
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A% o . ) ) .
(1) by law (the NationalASecurity Act of
the principal militany adviserssto the

: -icnal‘Secufzty Cou nciT;'andr:he Secretary cf De-

n
;EnSe; {2} by Department of Defense G ‘rective, the Secretary of De-

fense has said that he will use the'J01n; Cnle;s as his channel of

© command communication to the unified and 1id_specified military commands;-

Pl
?/perc-

. ¢ ana (3).many in Congress and among the American publi
},.57 - Jcint Chiefs as being at the apex of the nation's milita

structure. \
The Sec eta“y of Defense is as surely-ln the chain of national =
s the m '

Pacific, and ol the Str a:eglc Air Command. It is sanetimes argued that

.+ . 'comménd .as i ilitery Commander =n Chief in Europe, in the

the secretary is also Dsputy Commandsr in Chief to the President, but

this position seems untenable const itutionally and would certainly
1‘

mzlltary chain of command after the President. It is also sometimes

argued that the Deputy Secretary o

3‘»?” 4 '~ not appezar to follcw in any legal sense from his being first
I Defen nse is third in the military

ter the dent and the Secre tary cf De- -

Ha

chain of command--i.e., a
T . fense. Militery organizational practice does tTreat any deputy 2S
L. — o
4 ,

-substantially an alter ego of his commander and sbcve all it provides

for a ty to succeed his ccmmander|if the latter Decomes & casualty,

bug no tioning milicsry commcnce“ thinks of his deputy, &s long

as he is a deputy,

ds~being in the cnaln of command, which runs

3 . " streight from commander to commander.
The above observations on military ccmmand have three main ap-

plications in regard toc tha problem cf authcrizing the release of

R V|

~nuclezr weapons in case ci the death, disability, or unavsilability

<
the President. First, if it is held ¢
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it is held that the Pr°51deng's autno*lty tg telease nuclear weapons
devolves through “he chain of military cofmand in case the President

~cannot make~tne de lsloq, the Joint Chiefs of Staff could not legally

=ucc=ed to it; the decision would pass first to the Secreta“y of -

—

Defense (andvnls GES’gnat°d =UCC°550r$7) and then to the Commander of.
the Strategic Zir Commeand (and nls?). ‘And third, if the President
makes .some kind of contingent deleagat i?' of his release authovi‘y'to
tﬁe~5écretary of Defense without . soecz*y;ng any further tv*ans;erra1
of the autnor1~y in case the secre ryl_s unable to exercise it, the
1nab171ty of the secretary for any :ea% n would result ;n the re1ease‘
autno“lty passing to the cnputy"sec et§ TY. "
Department of Defense succe=s*onAa ancemengs are not n°CESSarlly
inconsistent with. anything concluded 1n ‘the paraaraohs above, but
they address themselves to the rather #iffer ent subject of succession
zthin the C°Dar:m-ﬂt to the job of sehio defense auuhoﬂlgy at the
se=t of gove-.Aen;.‘ Thers is no presunotlon or sucgestlon -nat this
saccession applies or ought to acply to the- 90551ble cevolutlon of

The author:;y tc relezase nuclear w eapcn_

D.
e
I~

Ho chain cf military command éppears to be h y apcl’cable to

an
- ths problem of relezs sing nuclear wespons If the President is unavail-
abie for any reason. The chain in tne‘Ra anization Act of 1958 and

-

" the Department of Defense succession provisions both have their uses,

. . L \ e -
- \//Byt neither is germéne to the central guestion of nuclear release
|

authority. If, however, a President wénts‘to delegate directly to
scme person in the Department of Defedsé-—for example, the Secretary
¢f Defense--he would b2 well advised_ﬂo make clezar what he wants to
happen if his desi ignee is not av aiLuD_-.’ Otherwise, since the chains
‘of command are familiar to m military and civil an officials,. well-
oiled wheels could start to turn in wqys that the President. nad not

anticipated and might not have wantedﬂ

The preceding'few pages have concluded that President

chain of

war and emergency pcwers :nor his pesiticon at th

military command appsars tc be dirsctly zapplica <he devolurtion

of nhis aucherity to relsése nuclsar v%apons for uss./ They have further
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~that can be presumed to flow dcwn tThro

deatrh, disability._or unavailabilit
. 3 b b

concluded that precedent milita

s &nd . to his pr nacy in the chain

that, in any event, succession to the Pres;oen
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ary Lsaae, and comncn sense all suagest

's-war and emercency
o; c0nnenc woqu occur tnvoucn”

on list 1nfene act of 1947.

-

elease nuclzar weapons for -
i s of a kind unique in histeri-

St“ateglc retaliation suggest that it
cal experwence. The ts

I
miliion to 200 millicn lives could dep

“that, under certzin not unlikely circum
‘'necessary to arrive at the decision in

5
'O
o]
-+

ralleled awasomeness: 100 - -

1

end on it.

\
stTa ag

cances,
L—'
f

‘-ive to fifteen minutes.
| v

The second is
it could. prove

The Pr°51dent's authorlty to release or withhold auclear weapons

thus 1nvo?ves a decision of such nomenE and uroency that it seems

-clearly to derive From two fundamental)

from it:

(1) the unigue incarnation in the President of

g,
the .

principles thet unaerl*e

. Constitutien and the whole structure of government that has flowed

the directly

expressed will of all the people of el1 the states, and (2) the

suonrlovl“y cf
volved is a s;*cng ciwv
of the presicentiszl office.  This aimo

chain of command; ocher things being e

he Constitution (especially the 25th
cizlly the Presidsntial Succession Act

4, pPresidential Delecation RE Hoc

*he civil power over the military.

Thus what is in-

sSTress on #ne mcst profound manifestation
| :

st myscical trust is$ not cone

uch an adminisctrative military
quel, in case of the President's.’
it would devolve according to
Amendment) and the laws (espe-

cf 1947).

Of course cther things may not b= gaqual; they seldom are. The.

-

-

P“e51dent s conception of
t

his trust cc

blishing advance-arrangements design
il ocher

be rez=ched,

wi

the centingency nis cesath, disazil:
there is a case, in nis cwn tarms, Scr
basic fnclination is t2 cuard his pers

-

uid czsuse him to consider es-
ed to ensure that a decision

on nuclear wezpons relesse in
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authority very clecsely. The exolan‘-idﬂ for this-apparent paracox
is that if the Presiceng does nc; eyaress now he would want tThe au-
.thority to devcﬁve*if.ha is not ava -laole, it could ~-c-ven the cnar-
acteristics of large burezucratic crganizations--actually devolve in
& way very much contrary ‘to his preference or ccnviction.
| Ambiguity cften serves & President's political purposes, but

ambiguity is tne‘enemy'of pla@ning, and military men believe str cngly
'.in p1énn'ng- If “heY'are given the °x011c1t guidance they want, if

they cet "the word, ™ tney will ;althrully adjust to it, whatever 1t
is. f they and their civilian supe“10¢s and count:roarbs do not

ceive guidance, they will not necessarily Invent it, but as action-

H
f

oriented men they are not likely to sit around ‘1ik e iumps of coal.

C. rr'R‘...NG TO INSURE A PRESIDENTIAL cUCC SSOR FOR RELZIA E‘“LTHP?.”V

-t This section will focus on the problem cf trying to ensure a

sion on the release of nuclear wespons under circumstances that

p.

spproacn "worst cases.™ The expositicn will touch in turn on three
areas of potential action: measures rels ng cene-ally to (1) the
prescribed chain of Presidentiel succession, (2) the prescribed chain

of military command, and (3) Presidential preference regardless of

these chains or others.

n

uccession

~

If past and current understandings continue in the absence of any

l. Line of Presidentizl

pr°51aen;1al Dro—d=1eca ion of eauthority, the chain of presidentizl
succession provided in the act of 1947 will remain the most imporctant
guideline (or cons traint) for the D*OC°dures governing the relezse

of nuclear weapons. 1In short, since 'it| is understczd by all that the

President alone can release such weaponf, the key questions become:

Ty
on before "executing® their

Who is President? 1Is he in communication with those in the mili¢

ks

chain of command who need his authorizagi
2

131

nuclesr forces? What is his decision
Parnaps :hé werst cas2 imaginst ne
1 is one invelving & nuclear strike
cn Washington 6nly) in which the President and 31l nries =zucce:
' 24
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- would not necessarily be simple, becau

- designated in the Act of 1947 would haVE been killed; it cculd come

sc. mysteriously and swiltly--say Ircm an unidentified submarine just
off the»Atlantic coast--that time would [not have permittad a decision
cc re:aliate, even if the.natlonality oi the aggressor.were'known.
What would happen in such a case? On available evidence, nothing -
would happen. Those who believe that somehow we would muddle through,

or that "the military'would tzke ove“ " or whatever, are not facing

. the‘iSSUé,, The ﬂl’ltary authorities ave geared for the receipt of -

release authority from a President, and if there is no President--

de jure or de facto--there is a presumption that these authorities

would not acrt. vThe~presumption may be questioned; maybe they would

if they could, since every military commander learns early that

self-defense in the protection of the.integrity cf his ccmmand is

his solemn duty. This possibility may disturb some citizens; but at

"the ather, passive end of the spectrum,| there is a possibility that

may disturb other citizens. It is that a given President could decide

that, in this worst case, he would positively not want retaliation to

‘occur, and so would cdecide tc live withl current arrangements on re-

lease authority. If so, he must make sure that all of his legal
successors understand his position, because one or two of them might
survive the localized strike. ‘ '
The most cbvious measure tc ameliorate the worst case situation
is for Ccngress to.changs or_a&d to the succession list. This actiocn
e of a varieéy\of constitutionzal,
légal, domestic, foreign, and even personal considerations. A logical
move would be to include on the list some individuals not likely to
be in Washington--for example, stste governcrs in tne order of the

‘populations of their states, or in the lorder that.their states rcLif. ed

H—O—M__UIJ_;

the Censtitution or were admitted to the union, or on scme other basis.

Another logical variavion designed to increase the chances of a

ton itself would be to add

ju
’.h
\Q

» &0 lsast in tnose departments

- -
irs. :1ncrly, thers

e
&DPEArs TC e no legel rizsch why & seTior military orflce-, such &s
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-, the Chairman of the Joint Chiefs of Stéff, could not be includecd on

the listc; as an "o::;cer of -he Unitedi tates™ his consritutécnalf
v » |

- eligibilicy for succc551cn is clearer tncn that of stat govevn Ts,

who dc not £all into that categoryt///4

Another measure that has attracted| interest from time to time’
1

3]

is ‘to ensure forma Ty‘that'at least one presidential successcr is
always away Ircm the Wz hington arsa and in communicaticn wirh the
L appropriate military command and control authority or installation. .
' For this rctaticnal ‘chore to be tolerable to the legal successors,

the whele Cabinet would have to be involved. The Spesker and Presi-

dent pro tampcre would :robably nov participate because of their -

war=—w-

.

pressing leg slative‘duties.4 For this rotationzl scheme to be e2i-

E R fective, every Cabinet member wculd ha e to ‘be fully abreast cf che

; President's tnlnk-na and actions in thF national se urity field. ‘

l B Even if these arrangemen*s could be made, their very existence wculd
’ almest surely beccme public knowledge sponer cr later, and it is

‘want that to happen.

' questionzble whethsr a President would

-

A variation on the worst case could be a situation in which the

nuclear strike on Washington hes not necessarily killed the Fresident

5o el
u)

and all his legzl successors; rather, in the prevailing chacs and

"~ . ’nerror nothing i

clsar one way or ancther. The President, like scme
q

s
cr all of his le egzl successcrs, may bg alive, disabled, or dead. - -

P Pyl |

Scmehcw this total confusion has a fl‘vor of likelihood about it.

How, under these conditions, could the military authorities go about

19 wateed
s

kS

S trying to secure & rapid presidential de ision on nuclas

One way wculd be to establish befgrehand a ™

whereby the miljfary authorities would first try
1

s
aent\;or é oec*swon, tﬁen, 1: ne we*e{unava leblie, institute & pre-

i
ar“cnced conAerence Ccll to al' cf‘th% legal successors simultaneously.

Fexeith
The seniar successor “esao di to © cell could then decide. Insofer
1

as adnerence o sTrict Iega;ity is imaortah:, thi




could not be reachedf/’se
the. communications system

time even if.

Nevertheless, the 25Ln Amendment to

»kznd of model in its provision that the
Congress in order that th

the duretion of the disab

idept_could instruct his
ﬂig?:_zé _

these authoritieQ;cannot reach him for

e

disability to
President ior
model, the Pres

authorities tha

institute the presrrenced conierence ca

N

sides, the "pdll*ng" would consume precious .

ting we_l.

-
-,
[ Sy W

were oper
the Constitution suggests a
President can declare his own
e Vice President can act as
ility. On the basis of
successors and the military -
trike oanashington,]

that

X=m3 s, then they are to_

11,

In effect, the President

’would’be provicding in advance for an in
disability. ' ’

The “efe*ence here in the 25th Amen
and by no means 1ndlCa;€S that tnerpron
‘still,.
there might be a ¢

strictly constitutional terms.

chein of succession,

_constituted a proper exercise of the Pr

emergency powers; Lincoln's actions in

.

.less independent &nd vigorous.

Chain of M1¢1 &rv Commend

2..
-1t has been concluded above that th

ion Act of 1958
esident's authority

- —

Lo Q

the Defense Reorgani
devolution of the Pr

It has also been argued that the Depart

that scmeone can act in senior Gefense

“do not include the-releasé of nuclear w
' Bven with such limitations, the cha
1} merit further &

military and international

of these contexts sti

release nuclear wespons,

on these lists wculd

27

arrancgem2nts do not apply per se, but ra

stance of his presuwhed

cment.is largely illustr

ative
osed Dlan wouid be legel in

since it would use the legal
ase foriholding that it
esident's broad war and

1861 were, for the times, no

e chain of military command in .
is not applicable per se tc

to release nuclear weapons.
ment of Defense succession
ther are intended to ensure
positions for purposes that
eapons for use.

ins or lists appearing in both
iscussion. Since intimate
affairs is essential in making
the ci

many of vilian and

sppear tc make 1}
se decision than would
f’./-’

- -
e
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secrctnry Jf & department primarily o“lented to dcmastlc concerns.
- However, while :ne,milita y Commander in Chief in Alaska for ex_mDTe,

unifiea hcnnand be very high in gne chain of na-

Dnv

'Lrnay, as ne:d

. tional nlllt;ry command he is not as likely to be attuned to the

. President's ae:spectlves &8s are any number of high civilian and
mllzgavy officials in Washington who work in the fdréign or military
policy areas. Finé;ly, even in Washington, rélétivefplacemént.on_
the chains'drvlists does not necessarily reflect,knowledgeabili-y.

o Desnlte these qualifications, it remains érue that the individ-
uals who. appea T in the chain of c¢emmand and in.DQD’successioﬁ arrange-

- 'ments do include many who combine military knowledge»with clesaness

["E Ty

to the President's perspectives. If, therefore, a President wished
to look into the pros and cons of a canefully circumseribed and con-

v saber,

-tingent pre-delegation of his nuclear release authcrity, 'his zttenticn

nem-

4]

‘might well fall on these two sources--noct necessarily by cr fcr
selves, but as "inputs" to introduce into his whole process ci

[T

determining an appropriate devolution of that authcrity.
Making some use of these chains would tend to attach an aura of

legal propriety to the President's acticn, because it would rest on

‘legal and formalized administrative procedures that are well under-

stood in the naticnal security community. Perhaps mcre important,

as a contingent delagation to relsase nuclear weapcns it would in-
~volve a legal and universally acknowledged authorify of the President
(i.e., delegation in general) with respect to an action that éveryﬁne
perceives as being in his sole power to delegate or withhold (i.e.,

the nuclear release).

.- - . ,

3. Presidantizl Prefarence

-

So far this secticn on "Trying tc Ensure a Presidentia
for Release Authority” has built on two major points: (1) thact the

line of presidentiel succession in the| zct of 1947 is central tc the
e

ancther 1ist, ne mignt cdnsider incluling on it scme cf ths cificiels
who figure ip the military chain cf ccrmand ané con the Department of

Defense succession list.




But as soon &8s
c‘.w'

<
dential succe=51cn{lis He enters an area wher the legality'c: \
’ unclear. TH=r=;o--, I fie HEFIBEE'tU*Ef%

iect e 1~5tlonal, cont in nt .pr -aelegaglon, he may as well Try to

arrange for tn= auth rity to devolve 1n the way that nis Juagnenu
Pe*suadas hlm is most sound. o .1 o ;
Dl;-e*enu Pre siden;s would undoubtecly arrive at Q'I-erent

ey

eczslons on this m attT er, and the same |President could Be of two:

. minds at differe nt times. For example{ President Truman fought so-

pramary -

hard to place the Speaker and the President pro tempore right after
the Vice President in the line of'srasident*al_suc essicn that it is

. ; .|
pessible that hs might have w*snea To qave the release authority

Rt v g

devolve straight down the 1947 succeSSﬁon 1ist at least through thess
two legislstor s;‘_And yet he considered General George C. Marshall to

eatesL'living American; ar<d whether the latter was serving

rmy Chief of Stafi, Secretary of State, or Secrestary of Defsnse,

Bses ek
. .

- . be the
him as

Truman might have -placed him first on the release authority list after

J ]

the Vice President--and pernaps even before the Vice President if the

President’s death was in doubt rather than certain.. Regardless of

Cuanibtdd

~anv chain of command, it can be suggested that President Eissnhower

would prcbably have preferred to have Secretary of State Jonn Feoster
Dulles rather than Secr tary of Defenssz Charles E. Wilson make a

e

nuclear release decision unce“ conditions of majcr disaster. .

~

Assuming that the President decides upcn a contingent pre-dels-

A -
-

gation and further decides whom he wants to succeed to the authoricy

Y]

h

and in what order, the-problem would still be far from settled. Scme.

. questions remain:

release procedures, does
understand?

A N
P T

a. In the complex command and CORCT
everyone who has to understand actu

[¢1]

P
O
SR
’—l
<

frustraticns have been

B. Is it certain theat obvious pctential
(or can be) neutralized? For example, if the President cdi-
rects that the order go irom Vice President to Secretary cf
T State, are the Spesker of the Hcuse and the Secretary oi De-
3.0 fense sures To if it is | clsar that the President
e ané Vice Fresilsrs Both Ge=d7? | (The Spester woull be
Ge facto Presidsnt of the United States and the Sscratary ™
d
) -
29




Y | ST ) Jpm nen ciiaes

vt

el disidid

.l

{re

. _—
of Defense mightT.consider himsels Desu—y Commander in
Chief.) - ' S ' ’

e. Is it cercain that less obvious:potential frustracions

" have been (cr can be) neutralized?  For example, if the
release authority is supposed to devolve at the top irom
the Vice President to the Secretary of ate to the Sec-
retary of Defensé, dnd if the Vice Pre 51den; and the.

Secretary of State are dead, disabled, or unavailable on.

.the occasicn.ct a prearranged<”?ol“ing? procedure by the

militaryiauthorities, wnat happens if the Under Sescretary.

.cf State speaks for his secret.ary,;tnue shutting out ;he

Secretary of Defense? ﬁ :

d. A full public .disclosure of th=\Pre51dent's detailed -

" decision on conuﬂngen; pre—delegaticn might help alleviate
difficulties such as those illustrated above, but is it
likely that & President would agree to such disclosure?

-

D: CURRENT ARRANGEMENTS AND UNDERSTANDINGS

If any President, including.the incumbent, has aver issued

- - -

a

contingent pre-delegation c¢f his authority to relsase nuclear weapons

for strategic retzliation, it has been one of the most closely

guarded secrets in gcvernment. The very secrecy means that any con-

templated devolution might not ensue at &ll or, even if it did,

fail to function effectively.

coulid

Some conjectures are possible, drawing on common sense and press

. reports that resulted from vigorous reportorial digging. During the
X campaign .of 1964, statements by the Renublican czndidate,

Senator Barry M. Goldwater, caused & flurry of articles on nuclear

pre-delegation to appear in Time, U.S. |News & World Revort, and The

New York Times. Correspondents Jack Rzymond and Hanson Baldwin of

the Times

ficidl eonsirhaticon or denisl, then or|later.

-

._.—-‘ - - —_— e
-

-

ed seversl references to allegedly
s. The reports received no of-

recailed that on|October 2, 1-58 the then com-

—— . —

T
mander of the Ncrth American Air Derense Conmand Gene*al Eerle E.
LR Me! : = L _nérle o,
d

.ar;rzdge, nad state

—— e L i v T

1. The New Vork Times, September 23, 1964, pp. 1, 32, and
September /-, -1%cs, p. oU; &nd Septamber 27, 1954, Section IV,

publicly that_he was tne cnly military ccmmander



~authorized to fire a nuclear we eapon in combat w1;noug sae ific*
e ————— = —-

— > >

Sresidential release. Under clezrly spe c1¢1ea COﬂdIulOﬂS, thé-pre;-

-
——— it

‘delezation o such air cdefense ‘*hcrity ’s havdly-aurovlslng;’when

2

identified eﬂeny gircrarc ( or nlSSlles) are enroute to tnnlr targst s'

i,f_A - in N crth Americs, shootlng -them down w1th defensive nuclea* weapons

- would sca“cely bé'orovocatlve.
Next, the sgorles.St:ongly implied *hat by Lhe early 1960‘s cer- -

-

P g—

taln senior ﬂlllgary ccmnance*s--nousbly the US Commander in Chief
[ "~ dn purope, who is alsc the Supreme Allled ComnanaervlnnEurooe-—nad
received a Dr°$1dent’a7 pr —d°le0at"on§of autnorl“y to release and
“//C;e tactical nuclezr wespons in c:refu“ly defined ci rcunsuances. ;
_The definition cf the circumstances mlgnu conc=1vably have incluced
some or all of the follcwing: (a) a nass;ve rather than a.“oronﬂng
1 L Soviet at ck (b) Zirst use of nucl°ar weapons by tne Saoviats in
% that attack; (c) attack threatening towove*run allied ;orcos; (d)
} . detonation of allied nuclear weapons: only on or over allied “=r“1to*y,

(e) limitations on size of allied uclcav we=oons to be used, on

ground bursts, on_nearness cf bursts tq population centers, or cn

¥
- other criteria; and (I) breakdown a: tﬁe critical time of relevant
fr}; communications with Washington beﬁause‘o factors that could include
i ‘ the death or disability of the P*eszce?; and his successors.
- ) Except for Genersl Partridge‘s‘sca#ement of 1 °58, ali o;‘the sbove
g . ﬁ\discussion is derived from informed préss accounts. It is possitie,

. indeed it should perhaps be assumed, that as of now there exists no
} s presidential pre-delegation of any aspect of the authority to release

i | .
nuclear weapons. 1n any event, the fo?us of this paper 3is on the //,k;%ZA

relezse anthority necessary to execut **atccic retzliation,
e T

"and no one seems-ever to have claimed that. The President has ccn-

tingently pra-delegated that aspect o s authority.

£. CONCLUSIONS
1. The President's zutherity to relszse nuclsar wsapons for uss
°1
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, Wbty Ay

'as tho-ulhlmab= ‘expression of the popular wi
3 W o

-the following:

_ case o; an enemy ﬂuc1e=r attack on Waah_ngtcn,

- succeed to the nuclear release decisisn balcr

2. Ratner, that authority eppesrs to inh re in the Presidency
1l; ¢the relevant line cf

succ ession is thact.provided in the act nf 1947: "Vice President,

" ‘Speaker oif the House, President pro tempore of the Senate, and

Cabinet members in the order in which tne*r posts were created.
3. Ls;nc that line of succe551on as a basis, 1 it 1s possible to

anv:se neasures “hat would increase gha llk°_lh00d of =n.e;rec;1vo_

succession for the purpose of ensuring a decision on retaliation 1n

the event of an enemy first strike on @he capital. Among .them are-

a. At‘all'times keep &t lza st one well-bvlered Dre51centlal
successor out of the Washing ton &rea or, if this 1s unacccutabWe do’
so in times of major crisis. B | |

" b. Ask Conéress-;o expanc the pres idential succes=ion list cr
to change it so as te include on i% orfici zls who are not llke ly to.
be in Washington (e.g., state governo“s) or who ar know‘edce=ble
about military and foreign DOlle (e. g-> Under or Deputy Secretafles
of State and Defense)., ‘ o :

c. Whether the 1947 list is chancad or not, have the President
in effect éﬁticioate his possible disebility by providing that;_in
1iitary suthcrities

seeklng & decision on nuclear rslezse will ose on the succes-

sion list according to an established rapid=fiFe timetable until they

reach & successor wno will then make a decision.
d. Determine whether or not departmentzl succession lists are

) . - . . . - . < s =
relevant in this context--e.g., decids whether the Undsr Secretery of

ate would, if he were available and tha Secretary of State were not,

(1]
[
(a3
'O
M
tn
n
m
Q.
rt
Q
'S
i
D]

- Secre tary ct the Tre_sury.

4, Tne P*°=1cent may decide to craw on his general power cf

- -

delegation in order to proviae that the. nuclesr reiezce decision



L)

e

- . " - e o n . “' .

the act of 1947. Whom he would place where in such a de facto suc- -

ce s sicn to the decision would depend oyerwnelm;ngly‘cn the person,l

rsce vives. of the President vis-a-v‘s*the'particular.lnd1v1cuals‘;~

among his principel advisers, but it se_ms 10g1c tc’5s<ume-that -

,a

ranking officials.in the,Dep artments e S;age and Ja:ense would figure
- prominentl . If the P*e51cen; should elect to Lake such & course, he
"“wodla be - ontﬁng ;cr fectiveness ove*-amb1au1ty, and there is a casa

for holding that he =nou-a. uvtnev Drunotc no;nnulal effectiveness. by

publicly =nnouncwng~n¢s cegalled dec~51on, tnus tend;ng to ensure*Full

unce“standlng of it. r : ;
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- APPENDIX R

"ot 7. HISTORICAL BACKGROUND ON SUCCESSION

A ’RESIDLVTIPL SUCC“SDION THROUGd DPA"H

1. The Act of 1792

. P ‘ :
According to the Constitution, Cong“ess has the respensibil i Ty

[,

for decidi ing who shall act as Pr951den; in the event that there is a
dual vacancy in the 51cency and the. V*ce Dr951cency. After some

PIr T

deliberation, Conc*ess passed a laW‘lanr951dent Washington's first

.| - . . .
term prov1d1ng that if both the Pre51q?nt and the Vice President

died or were for other reasons not able to act as President, then

sy
.

" the duties of the Presidency would devclive Iirst on the President

FRCETTY

S pro tempore of the Senate and then on the Speaker of the House of

¢ Representatives. T the same tiae, unls law provi ided that a special
! . 5 . . . .
M election was to be called for fll‘lﬂg yne double vacancies. This

law (BAcT of March 1, 1722; 1 Stat 41) governed Dresidenctial succes-
- . _ J .
i . sion for the next 94 years. | ,
i _ , _ ! ,

| /
. ! ~

2. TFrom Washington to Chester Alan Erthur
H : 1-
2 The first President to die in office was Willizm Henry Harrison,

\
wno succumbed To pneumcnia exactly one‘monun after his inauguration

in 1841. The CORSCl:U;lonal orovision: on ;ne succession of the Vice-

Hhaaeh

President was not entirely clear on wnether the Vice President was

actually to become Presidenc, or wnethar he was only to exsrcise the

|

"Power and Duties”™ of the Presidency &5 Vice Presicent until a new

| Ky

Chief Executive could be cnosan--oerncp in & special election.

F TR

e T

\
Earrison’s Vice President, Jonn Tyler, moved guickly and vigecrzsusly

T
right of tThe Vice ?re=ide1t To become Preside.:'haS'no: in practice

been seriously challenced since (even though most schclars agree

that the founding fathers ailmost surely intended otherwise).
1 .
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When Vice Fre sidenu Ancrew Jchnson sutceedéd To tThe Presidency

Lpon ;h° assassinavion of Abraham Lincoin, the heir-apparent. to the

-coun;ry s highest office became, in accov'c.anc° with the 1792 law,
the Senate s President Dro tenuore.- In- =arly 1887 S=netor Benjamin

-

‘Waoe 0“ Chio was elected to that of—i-e.A wade, ‘-hitect of the
'punl;zve reconstruction of the Souch, was a leader of the Mradical

’;erubllcdns" who were. starting impeachment Droc edings against

-

President Johnson and who were eventually to come within one vote

of convicting him; their zeal to remove the President was largely '

- motivated by the knowledgce that, if they were successZul, one of

their number would replace‘him‘in theFWhite House.
.7 'By the time that James A. Ga”;leld became President in 1821,
three Presidents who ha¢ died in orficn had baen succeeded withou
any great problnns by their Vice Pre51o°ngs. But aft-r‘Garrlelo'
was shot in Washington's Union Station on'July 2 of trat year, he
linge ed bestween life and death for two and & half months. His Vice:

President, Chester Alan Ar*nu re:usac To entertain sucgestions

-that he "act"™ as President, ancd ;na wnol= ﬁacn‘ne*y o cdvérnment was

quite.'congenial to the Dsmocratic ma

< |
|

in canger of stumbling To @ dead halt. Wnen Archur ¢id succesd

©

rZield uvpon ths latter's desth, he t:ied in his first annual -

U
message to Congress and later on as ep to persuade ths lecgislators

to take action on the subject of presicential succession, buc nothﬁ\
ing came of it--perhaps in part becau@e the man first in llne to
replace Republican President Arthur under the existing law was the

Senate President pro tampore, Davig D“ vis, & Democrat--& status guo
aj
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3. The Act of 1886

In 1885 Arthur w=s succeeded by Grover Claveland, the first
&

Democrat elacte

Concress ¢icd respond to the President’s request that The provisions

of the 1792 law be examined with & view To changs. The new law
c

w
(26 Stat. 1) of Jenuary 12, 1886, prcvicad -that "iIn case of removal,
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* death, resignation, or inability of both the President and Vice
' Presidenc," members of the Cabinet ella ble for the Presidency under
{ the terms oi,the‘Constitution would, im & prescribed order of suc-
i

cession, ™act as President until thé éisability.of & President or

Vice President. is removed or & President’shall be elected.™

B saothy

The order prescribed for the Cabinet members was that in which

the ceva*tnent were esta“l*she': Secretary of State, Secretary of

¢

i the T"easury, Snc*eLary of War, Attorhey Genersl, Postmaster General,
_ ' Secretary of the Navy, and Secretary of the Interio:.}“As new cabi-

j net departments were crested in later years, their secretrzries wefe

' . added to-the list: the Secrétary of Agriculture in 1889 and the

} Secretaries of Ccmmerce and Labor in 1913. It should be noted that

the President pro tempore of The Senate ancé the Spezker of the »
1 - . House of Renrnsentat1v=s were not included in the succession 1ist,

in part because of the p0551b lity, which had Dbeen ve*y real in the
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recent past, that & deceased or disabl

ceeded by a SEnator or Representative of the o,position party. .

e

Thus, it was felt that continuity of acdministration and pOllCV

- ) , .
§'  would be maintained under the law oI 188¢&.
L - 4.. Prom Grover Claveland tvo Harrv S Truman
5
-+ . .
< Thus the law of 1752 on pres:cer“"T succession was replaced in
1886 by a second law. Not until 1947 was Congress to-legislate in

this area again. During the intervening 61 years, the most dis-
_'quieting crisis for the Presidency was caused by Sresident Woodrow
Wilson's long illness; but his eleé:ad,Vi ce Presicdent, Thomas R.
Marshall,'wgs in good- hezlth, and so the crisis was one of presi-
dential disability rather than succession in the event of the )
President's death. 7Two Vice Presidents wno became President served

rst terms with the Act of 1886 in effect, and thus their

) (n
nl
.t
0
€
Q
o4
[
(/"
o
v
<
m
n
r‘
C‘i
m
Q.
rt
o}
0
=
‘.h
h
rt
.y
(1]

n <
=
fu
Q.
Q.
Fe
0
0.
(B8
o]

i ' ' -

(V3]
~J




» contempiating either

¢ T . I3
-_’

-

of these two G‘Su’ gu&snod nme“1c=ns as Chief

- Executive.
B. 'SUCCESSION THROUGH DISABILITY %
1. -Constitutionzl Provision -
The references in the Constitution to.presidentizl succession on

~account of disability appear in Article II, Section I, Clause 5.

Key expressions.were'to cause much trouble in the years ahead:
- m...Inability to ¢ischarge the Powers qﬂd Duties of the said

szlce..." as & reason ior succe551on cnd n, . .until the Dlsablllu
\ ; > y

a be removed, or a President shall be elec;ec“ as a reason for cancel-

'latlon of the succession.

Legal scnolars, l=c1slato"s, and severa_ Presidents. have all.
pointed to the ambiguities 1n tnls lanGUa:e of the Constitution.
Zmong the

questions raised are the ;ollow:ng: Who has the right to

decide if &

ducties of

his office?

President has become unable to discharge the powers and
Does the Vice President succeed only to the

-President's powers and duties if such a finding is established? If
he actually becomes President, are there thén two Presidents if the

- disabled President recovers?’ election referred to in the
last clause oi the constitutional provision the regular quadrennial
election or a special one? If the latter,

it?

who has the right to call

2. The Disagbilities

During President Garfield's severefdisability.for 11 weeks in
1881, he per

extradition pé&per.

formed only one official act: <the signing of an-
Vinn

President may in retrospect appear ;nc=cisive, but grave constitu-

President Arthur's reluctance to act as

nal issues were involved, whether

-

including the question of
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could legelly re-&ssune icency ecovered.

the Cabinet

3
1

was controlled oy TIT

<
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2esifes, the &

elements of

‘'on what

is own

to do; Arthur was
Republican party;

28

very unpopular with important
. ]

énc¢, in any event, he did npt
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want'to~giye'the¥impressiOn~of lusting for presidential power. Un-
Ter passed the Act of'lSSG on presi-

bt erne

?*;ortunat=ly, Wn n Congress la

g denulal succession,. 1t did not even touch on the qu°5t10n of
* "inability"® or "c*sab’71;y R o ”_' ' , ' B
i_f - The most sevnre govermment &l crisis ;esultinc from Dre51den;1al‘ i
& fdlsablllhy'las ed ;rom Santemoew 191,; wnen President Woodrow '

wilson suffered a‘stroxe%wnlle.on a whwstle—shou tour around the

Ay

'counury in support of the Laague of Na;:ons, until he left ofiice
on March 4' 1821. During th;s entire perlod the President was more
or. less _nc=Dac1t ted, and during nart of it he was man:*es tly un-

WY

able to perform‘uny pre51cent1al au;zes, for exennle, durznc the

} ”{ff ~ first few weeks of his 1llness, 28 b1lls became law because of -
Wilson's faiiure to.take actiom on them within ten cays whlle Con-

3 . gress is in session, éas the Constitution requlrﬁg. :

2 Because of the lengtn and severity of the President's incapacity’

< and for other reasons, Congress4looke§ more actively than it ever

A had before into the issue of establishing a determination of presi-

L dential disability or inability, so ;hat the Vice President could

é at least exercise the "rowe“s and Duties" of the Presidency. Nothing

| s . came of these enquiries, however,.aga;n largely because of the con-

? ey » . stitutional difficulties that were not answered by any of the proposed

B solutions. Resides, Vice President Nuvsnall struck no one, including

E himself, as particularly well-qualified to discharge the duties of

= - the nation's highest office. The attitude of the stricken President

‘was of no help, either; when Secretary of State Robert Lansing began

calling meetings of the Cabinet to discuss public business, Wilson

proved healthy enough to fire him for the impertinence.
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